CLERK'S OFFICE U.S. DIST. COURT .

AT ROANOKE, VA

FILED
A _ _ 0CT 25 2017
IN THE UNITED STATES DISTRICT COURT * UBLEY. CLERK
FOR THE WESTERN DISTRICT OF VIRGINIA BY: ,
. . ' DEP CLERK
R. ALEXANDER ACOSTA, ).
SECRETARY OF LABOR, )
UNITED STATES DEPARTMENT OF ) .
LABOR, ) Civil Action No: 7:16-cv-00265-MFU
Plaintiff,. ) o - -
)
v. )
' ' ' )
EL RODEO-ELECTRIC, INC.,, et al,, )
Defendants. )

CONSENT JUDGMENT
Plaintiff,.R. Alexander Acosta, Secretary of Labor, Uniﬁed States Departrﬁe‘nt of Labor,
hereinafier referred to as “Plaintiff” or “the Secretary,” has filed his Compléint allegillg
. violations of the.Fair Labor Standards Act of 1938, 29 U.S.C. § 201, et'seq. (hereinafter “the
Act”). Defendants El _Rodeo-EIcctric, Inc., El Rddeo Orange, Iﬁc., El Rodeo-Wildwood, Inc.,
Bravo Brandon, Inc. (El Toreo), Arelianq, Inc. (El Toreo), El-Toreo-Thirlane, Inc., Elijio
Arellano, Jesus Arellano and Augﬁstiri Arellano, hereinafter collectively referred as |
“Defendents” or “‘Em-ployers,” have appeared by counsel, hereby agree to the entry of this
Consent Judgment without con.test, It is, therefore, upon ‘the consent of both Plaintiff and
Defendants, and for cause shown: - L '
ORDERED ADJUDGED, AND DECREED by the Court that Defendants, their officers,
.agents servants, employees and all persons acting or clanmng to-act on their behalf and 1nterest '
shall be, and hereby are, permanently enjoined and restramed from v1olat1ng the provisions of -
‘ Sections 6, 7, 11(c), 15(a)(2), 15(a)(3) and 15(a)(5) of the Act, in any manner, specifically:
1. ' Defendants shall not, contrary .to Section 6 of the Act, pay to any of its employees
who in any workweek are enga;ged in commerce or in the production of goods for comrnercé, or

employed in an enterprise engaged in commerce or in the production of goods for commerce, within .
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the meaning-of the Act, wages at rates less than those which are now, or which in the future 'ma‘y
become, applicable under Sections 6 and 15(a)(2) of the Act.

2. Defendants shall not, contrar'y to Section 7 of the Act, employ any of '_their
employees including, but not limited ro, any of their employees yvorking'at El Roeleo-Electric,
Inc:? El Rodeo Orange, Inc., El Rodeo-Wildwood, Inc., Bravo Brandon, Inc. (El Toreo),
Arellano, Inc. (Bl Toreo), and El-Toreo-Thirlane, Inc., or at any business location owned, -
aperated, and/or controlled by Defendants and.at any other business iocation at which their
cmployees perform wo1k in any workweek when they are engaged in commmerce or employed in

~an enterprise engaged in cornmerce within the meaning of the Act, for workweeks longer than -
the hours now, or which in the future become, applicable under Sections 7 and 15(a)(2) of the
Act, unless the said employees receive compensation for their employment in exeese of the
prescribed hours at a rate equivalent to one and one-half times the regular rates applicable to
them.

3. Defendants shall not fail to make, keep, and preserve adequate records of their
employees and of the wages, hours, and other conditions and practices of employment
maintained by them including, but not limited to, any of their employees working at E] Rodeo- ‘
Electric, Inc., El Rodeo Orange, Inc., El Rodeo-Wildwood, Inc., Bravo Brandon, Inc. (El Toreo),
Arellano, Inc: (El Toreo), and El'-To‘r_eo-Thirlane, Inc., or a_t any business location owned,
operated, and/or controlled by Defendants, arld at any other business location at which their
employees perform work, as preseribed by the Regulations issued prlrsuant to Section 11(c) aﬁd
15(2)(5) of the Act and found at 29 C.F.R. Part 516. |

4, .' Defendants shall not discharge or take any retaliafory action against any of their
employees because the employee engages in any of the following activities pursuant to Section

15(a)(3) of the Act: ’
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i .Discl(.)se_s, or threatens to disclose, to a éupervisor orto a'pﬁblic agency,
any activity, policy, or practibc of the Employers or another. employer, with whom there is a
business relationship, that the employee feas’onably believes is in' violation of the Act, or a rﬁle or
regulation promulgated pursuant to the Act; '
| ii.. "Proxllides information to, or testifies before, any pﬁblic‘ agency or entity
conduéting an investigation, hearing or inquiry into any aileggd vio1ation of the Act, or a rule or
regulation promulgated pursuant to the Act, by the Employers or another employer with whom
therg: is a busjncss relationship; |
iii.  Obijects to, or réfuées to participate in an3; activity, policy or practi‘ce '
Which fche employee reasonably believes is in violation of the Act, or a rule or régulation
' prbmulgafed pursuant to fhc Act, |
o It is further ORbEKED, ADJ UDGED and DECREED by the Court that:
5. Defeﬁdants are enjoined and restrained from withholding gross Baol; wages in the
sum total amount $1,500,000.00, and are joi'ntl'y' and severally liable forthe payment of -
$1,5 00,000.00 in liquidated damages, due certain employees and formef employees of
Deféndants set forth and identified in Schedule A, which is attached as Exhibit A hereto and
made a part hereof: | | A |
6. ACCOI'diﬁgly, it is ORDERED, ADJUDGED, .AND DECREED that Defendants
are jointly and severally liable for the payment of the aforesaid back wage compensation and
liquidated damages due certain 'emplc.)yees and former employees of Defendaﬁts liéted on the
Schedule A.(a‘;tqclled hereto as Exhibit A). Defendants shall pay tl;xe above-referenced amounts
in accordance with the inﬁallment agreement, including interest, de‘tailed on Schedule B, which

is attached hereto and incorporated herein.

3
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7. Defendaﬁts are jointly and severally liable for, and shall pay gross Back pay of
. 0\./ertime ‘compensation in the total amount of $1,500,000.00 (“Back, Pay Amount”) to certain
employees and former employees of Defendants set forth and identified on the attached Schedule
A. Pa}.lment of thé Back Pay Amount provided for herein shall be made in ac'cordance‘wi'th the
provisions set forth in Paragraphs 9 and 11, herein bclow; and the in_'stallvmént agreement detailed
on Schedule B., which.is attached hcré:to and incorporated herein. .
8. Defendants are jointly and éeverally liable for, and sﬁall 'pay liquidated damages
in the tétal amount of $1,500,000,00 (“Liquidated Démages' Amount™) to .cer'tai.n eﬁployees and.

- former employees of Defendants set forth and identified in Schédule A. Payment of the amount

of liquidated damages shall be made in accordance with the prc;visions set forthin Paragraphs 9

and 11, herein below,' and the installment agreement det'ailed on Schedule B, which is aﬁached
‘her_eto and incorporated-heréin, |

9. It is therefore agreed that Defendénts shail .pay gross back wages and liquidated |
~damages in the total amount of $3,006,000.00, for violations of the minimum Wagé and overtime
~ provisions of the Act by Defendants aliegcd to have occurred dufing the period beginning
January 29, 2012 and cndiﬁg January 25, 2015 (“relevant I;eﬁod”). ’fhis amount shall rppfesent

the full extent of back wages and liquidated damages owed by Defendants for the relevant period

to the employees set forth and identified on the attached Schedule A. It is further agreed that the

Back Wage Amount and Liquidated Damage Amouﬁt payments by the Defendants in the
.amounts as speciﬁed' above are in 'the' nature of ba_lck wages and liquidated damages pursuant to
the provisions of the Act. Defendants shall rémaiﬁ. responsible for the payment of éll.dcductions
from the back wages considered to be the “en}ployer’s .share,” i‘ncluding, but not limited to,

P

FICA and Unemployment Insurance. Payments made in accordance with the installment

4
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agreement detailed on Schedule B, which is attached hereto and incorporated herein, shall be
. médcas follows:
i, For payments related'to the:Back Wage Amount and Liquidated Damages

Amount, the Defendants will provide a cashier’s check or certified check made payable to

“Wage and Hour Division-Labor,” and will include on the “Memeo” line a notation reading
“Back Wages and Liquidated Damages — Whisard Nos, 1703440, 1757838, 1758955, 1759123,
1759257 and 1759258.” The check shall be sent to:
U.S. Department of Labor, Wage and Hour Division .
Richmond District Office
- 400 North 8th Street, Suite 416
_ Richmond, Virginia 23219-4815
Attn; Cindy Maish
ii.  The Secretary, after making applicable tax deductions, shall distribute the

proceeds of these payments to the employees listed on Schedule A or to their estates if necessary.

Any sumsAnot distrib_uted to the employees named herein or to their personal representatives : - i
because of inability to locate ‘the brop'er pefsons or because of such persons’ réfu_sal to 'aécept
such sums shall be deposited with the Treasurer of the United States as miscellaneous receipts
pursuant to 28 U.S.C. §§ 2041 and 2042. .

i To the best of their ability and based upon in'form.ation it currently has in

its possession, Defendants shall provide to Plaintiff the social security number (or individual
taxpayer'idenﬁ.ﬁcéfion number) and last known address and telephone number of each employee-
or former employee listed on Schedule A within thirty dayé of the entry of an order .approving
this Ordeb. | |

iii, The provisions.of this'Conscnt Judgment shall not in any way afféct"any

legal rfght of ;any individual not named in Schedule A, nor shall the :pI'OViSiOIlS in any way affect
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any légal 'ri ght of any individual named 1n Schedule A to file ariy action against D_efendants for
any violations alleged to have occurred outside the relevant period. |

le. It is FURTHER ORDERED, ADJUDGED, AND DECREED that if Defendants
fail tp make the payments as set forth in Paragraph 5 above, upon notice to the Defendants, the
Court shall appoint a Regeiver to effectua’cf: all of the terms Qf this Consent Judémcnt. In the

~event a Receiver 1s appointed: |

i, . Defendants shall cooperate with the Receiver in all respects, and shall
provide to the Receiver any and all inforlnafion which the Receiver may require fo carry out its
appointment and in accordance with the authority given to the Récciver pursuant to applicable
law at the time of éppointment. | |

i, All the expenses of the accountant or Receiver sh'aﬁ be borne sélely_ by the
Defendants. . | |

iii.  Ifthe Court appoints a Receiver, the Receiver shall serve until the

~payment of the monetary terms of this Judgment are satisfied.

iv, The Receiver sl‘lall have full authority to: collect the Deféndaﬂts’ assets
and report his/her findings to the Court and the parties; to redeem and/or liquidate the
Dcfendar;ts? assets and turn over the broceeds to the Seqretm'y;‘if the asset is a debt that is due,
collect it and turn over the proceeds to the Secretary; to analyze all iﬁdebtedness and where

deemed appropriate seek restructuring; to analyze all transfers of the .Defendan'ts’ assets; to

prevent waste or fraud; and to do all acts and take all measures necessary or proper for the
efficient performance of the duties under this Consent J udgnlcntﬁ
11, Inthe event that Defendants sell any property or businesses before Defendants

pay in total the amounts set forth in Paragraph 5 of this Consent Jﬁdgment to the Secretary:

6
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i, Within'15 days of an offer of sale, Defendants shall notify the Secretary,
in writihg, of the acceptance of the offer of sale and set forth the terms of the sale in their
entirety. The written notice shall be sent to:

U.S. Department of Labor, Wage and Hour Division
Richmond District Office '

400 North 8th Street, Suite 416 .

Richmond, Virginia 23219-4815

Attn: Cindy Maish

i, Within 30 days of the closing of the sale of, Defendants shall provide the
Secretary with the total proceeds of the sale. The proceeds from the sale shall be sent to the
Sccrétary in accordance with Paragraph 9, Subpart (i) of this Consent Judgment, If the proceeds

of the sale do not wholly satisfy the remaining amounts due under the instaliment agreement

detailed on Schedule B, which is attached hereto and incorporated herein, Defendants shall

continue to adhere to the installment agreement until Defendants have paid all of the amounts set .

_ forth in Paragraph 5 of this Consent Judgment,

iii. The Secretary, after making applic‘able tax deductions, shall distribute the
proceeds of the sale to the employees listed on Schedule A or to their estates if necessary. Any
sums not distributed to the employees named herein or to their péisonal representatives becéuse.
of i-nabﬂity to locate the proper p'ersons or becaﬁse of such persons’ refusal to accept such sums ‘
shallibc deposited with the Treasurer of t|he‘ United States as miscellaneous receipts pursuént to
28 U.S.C. §§ 2041 and 2042.

| 12. | Neither Defendants nor anyone on their behalf shall directly or indirectly solicit 61"
accept the return or refusal of any sums paid under this Consent Judgmeﬁt. Any such amount
shall be paid to fhe Secretary for deposit as above and in accordance with the provisions set
forth in Paragraphs 9 and 11, herein above, and the installment agréemellt detailed on Schedule

B, which is attached hereto and incorporated herein, and Defendants shall have no further
o
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obligations with respect to such returned monies, Plaintiff’s representatives at the United States
- Department of Labor, Wage and Hour Division, shall deliver fhe proceeds of any sums not
distributed to the employees named therein because of inability to locate the I.arope.r person or
because of such person's refusal to accept such sums to this Court to be received and a‘écounted
for within the provisions of Title 28, U.S.C. §§ 2041 and 2042. -Moréovér, if recovered wages
have not been claimed by the employee or the ‘eml.aloyee’s estate within three years of the entry
| of this Consent Judgment, the Secretary shall deposit such money with tﬁe Treasury in
a,ccoi'dance with Section 1 6(0) of the Act.

13.  Further, the parties agree that the instant action is-deemed to solely cover
Defendants’ business and of)erations for the relevant period fo;' all claims raised in the
Complaint as a result of the Secretary’s invcstiéatién and that this Consentv Judgment fully and
finally resolves the instant action. The parties agree that the filing of this action and the
provisions of this Judgment shall not, in any way, affect, getennjne, or prejudice any and all

' :;ights of any person specifically hamed on Schedule A or the éecretary for an.y period after
January 25, 2015, or any persons, be they current or former employees, not specifically named
on Schedule A, inscfar as such rights are conferred and reserved to said employees by reason of
Section 16(b) of the.Act. _ |
14, Itis FURTHER ORDERED, ADJ UDGEﬁ, AND DECREED by the Court that
upon full compliance with the ferms of this Consent Judgment, the dispute; between the K
Secretary and Dcfegdants with regard to violations of the Act for the ;;e'riod of January 29, 2012
~ toJanuary 25, 2015, shall be resolved.

15.  Defendants agree that they are employers within the meaning of Section 3(d) of

the Act, 29 U.S.C. § 203(d).

8 -
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16. By entering into this Consent Judgment, Plaintiff does not waive his right to
conduct future investigations of Defendants under the provisions of thé Act and to take
appropriate enforcement acﬁonj including assessment of civil money peﬁalties pursuant to
Section 16(e) of thé Act, with respec"c to any violations disclosed by such invésﬁgations.'

17. . If is FURTHER, ORDERED, ADJUDGED, AND DECREED that each party will

, beér its own 'fees and other expenses ingurred by such party in coﬁnection with any stage of this
proceeding including, but not limited to, attorney fee_g _W,hich may be avaiiable under the Equal

Access to Justice Act, as amended.,
v

Chief United States: Diéﬁi}f}\{ige m. Urbanski

Dated: / D/ XY

9
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Defendants have appeared by counsel and , For the Secretary:
hereby consent to the entry of this Judgment. -
' Nicholas C, Geale

For the Employers Bravo Brandon, Inc, (El Acting Solicitor of Labor ;
Toreo), El Rodeo-Electric, Inc., El Rodeo -
Orange, Inc., and El-Toreo-~Thirlane, Inc, : "~ Oscar L. Hampton III
' Regional Solicitor ¥
EhJ Arellano . Samantha N, Thomas oo
Individually, and as Owner of Bravo Brandon Counsel for Wage and Hour “}
Inc. (Bl Toreo), El Rodeo-Electric, Inc., and El \ 4/ / TN
Rodeo Orange, Inc., and Former Owner of El- - J/L///;/ Vi ,/ T Vu..() i (iw IR
Toreo-Thirlane, Inc, . " Dominique V. Sineél T .
: Trial Attorney '
: ' VA Bar No. 28707 ;
For the Employers Arellano, Inc. (El Toreo), El . }
Rodeo-Electric, Inc., El Rodeo Orange, Inc., U.S. Department of Labor ',i
- El-Toreo-Thirlane, Inc., and El Rodeo- - Office of the Solicitor, Region IIT
Wlldwood Inc. 201 12th Street South
/ " Atrlington, VA 22202-5450
5!, 959 LA Q,_(z;“w /23 20l7 Telephone No, (202) 693-9337
Je rellano Facsimile No. (202) 693-9392
Individually, and as Owner of El Rodeo Sinesi.Dominique@dol.gov . : |
Orange, Inc., El-Toreo-Thirlane, Inc., and El . __ : '
Rodeo-Wﬂdwood Inc., and Former Owner of U.S. DEPARTMENT OF LABOR
Arellano, Inc. (El Tor eo) and El Rodeo- o -
Electric, Inc, : ‘ Attorneys for Plaintiff

+ U.S. Department of Labor

For the Eﬁxployers Arellano, Inc, (El Toreo),

El-Toreo-Thirlane, Inc., and El Rodeo- _ , : ‘ ' .

Wildwood, Inc.. o . ‘ P
¢ dodds Aol afshor -
Lsush;\ At Arellano o |

Individually, and as Owner of Arellano, Inc, o o

~ (El Toreo), El-Toreo-Thirlane, Inc., and El
Rodeo Wildwood, Inc.

Aén( C. Chakravoxty \_~
Woods Rogers PLC

10 S. Jefferson Street

Suite 1400 .
Roanoke, VA.24011 .
Telephone No. (540) 983-7727

10

Casé 7:16-cv-00265-MFU-RSB  Document 42 Filed 10/25/17 Page 10 of 11 Pageid#: 217



Facsimile No. (540) 983-7711
achakrav(@woodsrogers.com

Attorney for Defendants El Rodeo-Electric,
Inc., El Rodeo Orange, Inc., El Rodeo-
Wildwood, Inc., Bravo Brandon, Inc. (El
Toreo), Arellano, Inc, (El Toreo), El-Toreo-
Thirlane, Inc., Elijio Arellano, Jesus Arellano
and Augustin Arellano '
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