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JURISDICTION

On February 28, 2024 appellant filed a timely appeal from an October 20, 2023 merit
decision of the Office of Workers” Compensation Programs (OWCP). Pursuant to the Federal
Employees’ Compensation Act! (FECA) and 20 C.F.R. 88 501.2(c) and 501.3, the Board has
jurisdiction over the merits of this case.?

ISSUE

The issue is whether appellanthas mether burden of proofto establish disability from work
for the period April 4 through May 9, 2023, causally related to the accepted May 17, 2021
employment injury.

15U.S.C.§ 8101 et seq.

2 The Board notes that following the October 20, 2023 decision, OWCP received additional evidence. However,
the Board’s Rules of Procedure provides: “The Board’sreview ofa case is limited to the evidence in thecase record
that was before OWCP at the time of its final decision. Evidence not before OWCP will not be considered by the
Board for the first time on appeal.” 20 C.F.R. §501.2(c)(1). Thus, the Board is precluded from reviewing this
additional evidence for the first time on appeal. /d.



FACTUAL HISTORY

On June 9, 2021 appellant, then a 53-year-old lead sales and services associate, filed a
traumatic injury claim (Form CA-1) alleging that on May 17, 2021 she injured her right shoulder
and arm when raising the flag outside the employing establishment while in the performance of
duty. OWCP accepted the claim for right shoulder and upper arm strain of the muscles, fascia,
and tendons. It paid appellant wage-loss compensation.

Beginning April 14, 2023, appellant filed claims for compensation (Form CA-7) for
disability from work commencing April 4, 2023.

In a disability note dated April 4, 2023, Dr. Craig Wiseman, a Board-certified orthopedic
surgeon, advised that appellant was totally disabled from work, but could return to work on
July 4, 2023.

Dr. Wiseman, inan April 18,2023 visitnote, providedexaminationfindings and diagnosed
chronic right shoulder impingement. He related that appellant had been seen for a preoperative
visit for a scheduled May 10, 2023 right shoulder surgical procedure.

In adevelopmentletter dated April 24,2023, OWCP informedappellantof the deficiencies
of herclaim forwage-loss compensation. Itadvised her ofthe type of factualand medical evidence
needed and afforded her 30 days to respond.

On May 10, 2023 appellant underwent right shoulder arthroscopic surgery, shoulder
debridement, and arthroscopic lysis of adhesions.

Dr. Wiseman added an addendumon May 11, 2023 to his April 18, 2023 report, relating
that appellant would remain off work status post-surgery to allow for healing. In a work status
note dated May 16, 2023, Dr. Wiseman related that appellant was slowly improving with an
estimated return to work date of August 28, 2023.

By decision dated June 27, 2023, OWCP accepted appellant’s claim for disability from
work commencing May 10, 2023. However, it denied his claim for disability from work for the
period April 4 through May 9, 2023.

Thereafter, OWCP received reports dated July 26, September 6, and December 20, 2022,
February 7, and March 21, 2023 from Dr. Wiseman diagnosing right shoulder impingement,
shoulder weakness, and status post right shoulder rotator cuff repair. In the March 21, 2023 note,
Dr. Wiseman recounted appellant’s complaints of worsening pain which affected her activities of
daily living.

In aJuly 18, 2023 work status report, Dr. Wiseman noted a May 17, 2021 injury date and
the May 10, 2023 right shoulder surgery, and estimated return to work date of October 2, 2023.
He diagnosed status post right arthroscopic surgery and right shoulder adhesive capsulitis.
Dr. Wiseman reported that he had held appellant off work beginning April 4, 2023 due to her
complaints of severe pain prior to surgery.

Dr. Wiseman, ina reportdated July 18,2023, reiterated the findings from his July 18, 2023
work status report.

On July 24, 2023 appellant requested reconsideration.
2



By decision dated October 20, 2023, OWCP denied modification.

LEGAL PRECEDENT

An employee seeking benefits under FECA has the burden of proof to establish the
essential elements of his or her claim, including that any disability for which compensation is
claimed is causally related to the employment injury.3 Under FECA the term “disability” means
the incapacity, because of an employment injury, to earn the wages that the employee was
receivingat the time of injury.# For each period of disability claimed, the employee has the burden
of proof to establish that he or she was disabled from work as a result of the accepted employment
injury.s

Whether a particular injury causes an employee to become disabled from work, and the
duration of that disability, are medical issues that must be proven by a preponderance of the
reliable, probative, and substantial medical evidence.® The medical evidence required to establish
causal relationship betweena claimed period of disability andan employmentinjury is rationalized
medical opinion evidence. The opinion of the physician must be based on a complete factual and
medical background of the claimant, must be one of reasonable medical certainty, and must be
supported by medical rationale explaining the nature of the relationship between the claimed
disability and the accepted employment injury.”

The Board will not require OWCP to pay compensation for disability in the absence of
medical evidence directly addressing the specific dates of disability for which compensation is
claimed. To do so, would essentially allow an employee to self-certify their disability and
entitlement to compensation.8

ANALYSIS

The Board finds that appellant has not met her burden of proof to establish disability from
work for the period April 4 through May 9, 2023, causally related to the accepted May 17, 2021
employment injury.

Appellant submitted April 4 and 18, 2023 reports wherein Dr. Wiseman advised that
appellant was totally disabled beginning April 4, 2023 due to chronic right shoulder impingement,
pendingaMay 10,2023 surgical procedure. In March 21, and July 18,2023 reports, Dr. Wiseman

® S.F, Docket No. 22-1034 (issued February 28, 2024); S.W., Docket No. 18-1529 (issued April 19, 2019);
J.F, Docket No. 09-1061 (issued November 17, 2009); Kathryn Haggerty, 45 ECAB 383 (1994); Elaine
Pendleton, 40 ECAB 1143 (1989); see also Nathaniel Milton, 37 ECAB 712 (1986).

*See S.F, id.; B.K., Docket No. 18-0386 (issued September 14,2018).

®SeeA.S., Docket No. 20-0406 (issued August 18,2021); B.K., Docket No. 18-0386 (issued September 14, 2018);
see also Amelia S. Jefferson, 57 ECAB 183 (2005); Nathaniel Milton, 37 ECAB 712 (1986).

®AS.,id.; Amelia S. Jefferson, id.; William A. Archer, 55 ECAB 674 (2004).

"T.L., Docket No. 20-0978 (issued August 2, 2021); V.A., Docket No. 19-1123 (issued October 29, 2019).

8 K.G., Docket No. 22-1358 (issued June 27, 2023); B.M., Docket No. 19-1075 (issued February 10, 2021);
R.A., Docket No. 19-1752 (issued March25, 2020); 4. W., Docket No. 18-0589 (issued May 14, 2019); Fereidoon
Kharabi, 52 ECAB 291, 293 (2001).



related that appellant was disabled from April 4, 2023 due to worsening shoulder pain. He did not
provide any objective findings which would explain why appellant was totally disabled as of
April 4, 2023, and unable to perform the work she had performed since September 6, 2022. The
Board has held that findings on examination are needed to support a physician’s opinion that an
employee is disabled from work, along with medical rationale explaining why work cannot be
performed due to the accepted employment injury.® These records do not explain, with rationale,
how or why appellant was unable to perform her work during the claimed period of disability due
to her accepted right shoulder conditions.1® Therefore, this evidence is insufficient to establish
appellant’s disability claim.

The remaining medical evidence fails to address the claimed period of disability from
April 4 through May 9, 2023 and, thus, is of no probative value and is insufficientto establish
appellant’s disability claim.11

As the medical evidence of record is insufficient to establish disability from work during
the claimed period due to the accepted employment injury, the Board finds that appellant has not
met her burden of proof.

Appellantmay submitnew evidence orargumentwith awritten requestfor reconsideration
to OWCP within one year of the October 20, 2023 merit decision, pursuantto 5 U.S.C. § 8128(a)
and 20 C.F.R. 88 10.605 through 10.607.

CONCLUSION

The Board finds that appellant has not met her burden of proof to establish disability from
work for the period April 4 through May 9, 2023, causally related to the accepted May 17, 2021
employment injury.

°T.S., Docket Nos. 20-1177, 20-1296 (issued May 28, 2021); Dean E. Pierce, 40 ECAB 1249 (1989).

10 See A.G., Docket No.23-0045 (issued February 15,2024); L.B., Docket No. 18-0533 (issued August 27,2018);
D.K., Docket No. 17-1549 (issued July 6,2018).

1 K.R., Docket No. 20-0681 (issued January 12, 2021); M.A., Docket No. 19-1119 (issued November25,2019),
LB.id,DK, id.



ORDER

IT IS HEREBY ORDERED THAT the October 20, 2023 decision of the Office of
Workers’ Compensation Programs is affirmed.

Issued: June 5, 2024
Washington, DC

Patricia H. Fitzgerald, Deputy Chief Judge
Employees’ Compensation Appeals Board

Janice B. Askin, Judge
Employees’ Compensation Appeals Board

Valerie D. Evans-Harrell, Alternate Judge
Employees’ Compensation Appeals Board



