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JURISDICTION

On July 24, 2023 appellant, through her representative, filed a timely appeal from a July 3,
2023 merit decision of the Office of Workers” Compensation Programs (OWCP). Pursuant to the
Federal Employees’ Compensation Act? (FECA) and 20 C.F.R. 8§ 501.2(c) and 501.3, the Board
has jurisdiction over the merits of this case.3

Y Inallcasesin which a representative has been authorized in a matter before the Board, no claimfora fee for legal
or otherservice performed on appeal before the Board is valid unlessapproved by the Board. 20 C.F.R.§ 501.9().
No contract for a stipulated fee or on a contingent fee basis will be approved by the Board. 1d. An attorney or
representative’s collection of a fee without the Board’s approval may constitute a misdemeanor, subject to fine or
imprisonment for up to one year or both. Id.; see also 18 U.S.C. §292. Demands for payment of feesto a
representative, prior to approval by the Board, may be reported to appropriate authorities for investigation.

25U.S.C. § 8101 et seq.

% The Board notes that, following the July 3, 2023 decision, OWCP received additional evidence. However, the
Board’s Rules of Procedure provides: “TheBoard’s reviewofa case is limited to the evidence in the caserecord that
was before OWCP at the time of its final decision. Evidence not before OWCP will not be considered by the Board
for the first time on appeal.” 20 C.F.R. 8501.2(c)(1). Thus, the Board is precluded from reviewing this additional
evidence for the first time on appeal. Id.



ISSUE

Theissue is whetherappellanthas metherburden of proofto establish an emotional/stress-
related condition in the performance of duty, as alleged.

FACTUAL HISTORY

On November 4, 2022 appellant, then a 56-year-old licensed practical nurse (LPN), filed
an occupational disease claim (Form CA-2) alleging that she developed anxiety due to factors of
her federal employment, including work-related stress, harassment, discrimination, loss of wages,
and failure to provide reasonable accommodations for two and one-half years. She noted that she
first became aware of her claimed condition and realized its relation to her federal employment on
October 25, 2022. Appellant stopped work on November 2, 2022.

In a June 9, 2021 note, Minyo Ticer, a nurse practitioner, noted that appellant related a
recent flare-up in psoriatic arthritis symptoms.

In a medical report dated June 16, 2021, Dr. Ryan J. Eaton, a Board-certified internist and
rheumatologist, evaluated appellant’s psoriatic arthritis and recommended immune-suppressant
medications.

In a medical report dated July 8, 2021, Dr. Stephanie D. Miller, a Board-certified family
medicine specialist, noted that appellant related complaints of a rash and requested a change or
increase in her antidepressant medication due to increased stress at work and home.

Dr. Eaton, in a September 19, 2022 follow-up report, noted that appellant was taking
several immune suppressant medications and that she related that she had recently been under
increased stress.

Ms. Ticer, in a follow-up note dated October 25, 2022, noted that appellant related
complaints of stress due to long hours at work and various health conditions, including an upper
respiratory infection. She also noted that she related difficulty obtaining a response from the
employing establishment regarding several requests for reasonable accommodations, that she was
presented with a contract for much less pay and refused to sign it, that she had been working from
home, and that she was concerned her position would be eliminated. Ms. Ticer performed a
physical examination and diagnosed an upper respiratory infection, secondary fibromyalgia,
psoriatic arthritis, and anxiety with depression. In a separate letter dated November 2, 2022, she
outlined the same history and complaints and recommended that appellant remain off from work
due to stress and health decline until she could see a counselor and psychiatrist.

Ina November 14, 2022 development letter, OWCP informed appellant of the deficiencies
of her claim. It advised her of the type of additional evidence needed, including a detailed
description of the implicated work factors and copies of any grievance documents related to the
claim, and provided a questionnaire for her completion. In a separate development letter of even
date, OWCP also requested that the employing establishment provide information, including
comments from a knowledgeable supervisor regarding the accuracy of appellant’s allegations. It
afforded both parties 30 days to respond.

In an undated response to OWCP’s development questionnaire, appellant indicated that on
November 20, 2020 and March 19, 2021, her physician, Dr. Jonathan Minor, requested a
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reasonable accommodation because her immunosuppressant medications placed her at risk of
serious illness if she was exposed to COVID-19. She noted that her supervisor, K.H., did not
correctly process these requests. Appellant also related thaton August 3, 2021, Dr. Eaton senta
third request, which was also not processed, so she contacted her union to file a grievance and an
Equal Employment Opportunity (EEO) complaint.

In a December 16, 2022 response to OWCP’s questionnaire, B.V., an employing
establishment chief nurse, indicated that she was unable to respond to the entire accuracy of
appellant’s allegations as she had only been employed since August9, 2021 and started as
appellant’s interim nurse manager on October 11, 2021. She indicated that she was not aware of
prior requests for reasonable accommodations, but that beginning in November 2021, she worked
on her most recent request with the reasonable accommodations department. B.V. commented
that appellant’s stressincreased in January or February 2022 whenshe was offered ajob in the call
center. She noted that her union representatives provided differing answers as to whether she was
entitled to a position with the same pay, and that another employee had reported her for
fraudulently completing certain forms during the reasonable accommodations process.

In a January 18, 2023 follow-up note, Ms. Ticer noted that appellant felt her mental and
physical health had worsened due to increased work stressors.

By decision dated January 31, 2023, OWCP found that appellant did not sustain an
emotional condition in the performance of duty as the evidence did not support that she actually
experienced the employment incidents, as alleged.

On February 4, 2023 appellant requested reconsideration of OWCP’s January 31, 2023
decision.

OWCP thereafterreceivedan additional undated statement by appellant, who indicated that
her reasonable accommodations call center job was cancelled unfairly by L.N., an employing
establishment reasonable accommodations staff member. Appellant noted that, on or about
November 4, 2022, she was told via letter to return to her previous position of duty, which had
already been advertised and filled. She indicated that she filed a “stress leave request” because
she endured the reasonable accommodations process from August 3, 2021 until the present and
was still without a position.

In an August 5, 2021 form report, appellant indicated that on August 3, 2021 her doctor
had “requested reasonable accommodations to work from home while the COVID-19 virus is
rising in our area” and that contracting COVID-19 could be fatal despite being vaccinated, due to
her greatly weakened immune system.

In a November 1, 2021 email, S.B., an employing establishment HR specialist, noted that
she received appellant’s request for an accommodation and asked for updated medical records on
September 10, 2021. Appellant provided the medical information on October 29, 2021, and S.B.
advised that she was working with her supervisor to try to come up with an accommodation for
her.

In email correspondence dated November 3, 2021 to union representatives, appellant
outlined herrequeststo telework as a reasonable accommodation duringthe COVID-19 pandemic.



In an Employee Limitations on Reassignment Options form bearing a due date of
December 16, 2021, appellant noted that she was willing to consider reassignment either at her
current facility/within her commuting area, or outside her current facility/commuting area for a
telework position. She also noted that she was open to any position that she may be qualified for;
that she would accept a lower grade if no comparable position was available; and that she would
accept a salary as low as $48,000.00 per year.

In a March 9, 2022 email, C.S., an employing establishment HR specialist, advised
appellant that her reassignment to the call center would be effective March 13,2022 and her new
position would be Grade 6, Step 5 with a salary of $45,631.00.

In a June 29, 2022 investigation report, M.R., an EEO counselor, noted appellant’s
allegations. He also outlined the results of various interviews with appellant, S.B., an employing
establishment HR specialist, R.F., an employing establishment chief nurse, S.S., an employing
establishment call center specialist, and H.L, her union representative. M.R. noted that appellant
related that she believed S.S. was retaliating against her in opposition to her reasonable
accommodations request.

An August 29, 2022 Administrative Closure of Accommodation Request form indicated
that appellant refused to accept accommodations and did not submit her reconsideration statement
within the time frame allowed. The form was signed by M.S., a reasonable accommodations
counselor and K.L, a national reasonable accommodations coordinator.

Employing establishment responses to appellant’s allegations were noted in a
December 12, 2022 copy of her EEO complaint. It outlined its attempts to secure medical
information from appellant, the timing of its reassignment search, details regarding its offer of the
call center position, and the closure of the matter on August 29, 2022.

OWCP also received undated texted messages from B.V. to appellant, suggesting that
appellant try to build a case for social security disability.

On March 2, 2023 appellant, through her representative, requested reconsideration of
OWCP’s January 31,2023 decision. Insupportthereof,she submitted a February 2,2023 medical
report by Juliana Jones, a nurse practitioner, who noted that appellanthad a more than 30-year
history of anxiety and depression for which she took various medications. She related that over
the last two years, her anxiety and depression had worsened due to “issues at work” and “legal
battlesat work.” Ms. Jones diagnosed major depressive disorder, recurrentepisode, moderate with
anxious distress and recommended medication changes and psychotherapy.

OWCP thereafterreceived aJanuary 18,2023 letter by Ms. Ticer, who noted thatappellant
was physically and mentally unable to return to work. In a subsequent report dated March 31,
2023, she released her to return to full-duty work as an LPN.

On May 1, 2023 OWCPnotified the employingestablishmentofappellant’s March 2, 2023
request for reconsideration and provided 20 days for comment.

In a May 4, 2023 response, B.V. noted that she participated in a fraud hearing relative to
certain forms that appellant completed during the reasonable accommodations process, and that
appellantresponded “I do not recall” to all of the questions. She related that appellant advised her
that she received a letter in November 2022 stating that her detail position had ended. B.V. noted
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that as of February 2023, appellant notified her that she was ready to return to full-duty work as
anLPN. On March 10, 2023 she started new employee orientation, and then stopped work for two
days due to anxiety, after which a physician placed her out of work for one month.

In a May 8, 2023 letter, Ms. Ticer opined that stressors at work caused an increase in
appellant’s psoriatic arthritisand fibromyalgia symptoms. She noted thatdespite accommodations
at work and full compliance with medication management, her condition worsened, and she was
no longer able to perform her job functions.

In an undated narrative letter, Jami Obermann, a licensed clinical social worker and
outpatienttherapist, indicated thatshe had treated appellantsince February 2022 for ongoing work
stress due to difficulties obtaining and retaining accommodations due to her medical disabilities.
She noted that her symptoms visibly increased when she discussed the ongoing difficulties with
work.

On May 10, 2023 OWCP forwarded B.V.’s response to appellant for her review and
comment. It thereafter received e-mails between B.V. and appellant’s representative.

By decision dated July 3, 2023, OWCP denied modification of its January 31, 2023
decision.

LEGAL PRECEDENT

An employee seeking benefits under FECA#* has the burden of proof to establish the
essential elements of his or her claim, including that the individual is an employee of the United
States within the meaning of FECA, that the claim was timely filed within the applicable time
limitation of FECA,° that an injury was sustained in the performance of duty as alleged, and that
any disability or medical condition for which compensation is claimed is causally related to the
employment injury.® These are the essential elements of each and every compensation claim,
regardless of whether the claim is predicated upon a traumatic injury or an occupational disease.’

To establish a claim for an emotional condition in the performance of duty, an employee
must submit: (1) factual evidence identifying employment factors or incidents alleged to have
caused or contributed to his or her condition; (2) medical evidence establishing that he or she has
an emotional or psychiatric disorder; and (3) rationalized medical opinion evidence establishing
that the identified compensable employment factors are causally related to his or her emotional
condition.®

“1d.

® F.H., Docket No. 18-0869 (issued January 29, 2020); J.P., Docket No. 19-0129 (issued December 13, 2019);
Joe D. Cameron, 41 ECAB 153 (1989).

® L.C., Docket No. 19-1301 (issued January 29, 2020); J.H., Docket No. 18-1637 (issued January 29, 2020);
James E. Chadden, Sr., 40 ECAB 312 (1988).

" P.A., Docket No. 18-0559 (issued January 29, 2020); K.M., Docket No. 15-1660 (issued September 16, 2016);
Delores C. Ellyett, 41 ECAB 992 (1990).

8 R.B., Docket No. 19-0343 (issued February 14, 2020).



Workers’ compensation law does not apply to each and every injury or illness that is
somehow related to an employee’semployment. In the case of Lillian Cutler,®the Board explained
that there are distinctions as to the type of employment situations giving rise to a compensable
emotional condition arising under FECA. There are situations where an injury or illness has some
connection with the employment, but nevertheless does not come within coverage of FECA.10
When an employee experiences emotional stress in carrying out his or her employment duties and
the medical evidence establishes that the disability resulted from an emotional reaction to such
situation, the disability is generally regarded as due to an injury arising out of and in the course of
employment. Thisistrue when the employee’sdisability results from his or her emotional reaction
to a special assignment or other requirement imposed by the employing establishment or by the
nature of the work.1!

Administrative and personnel matters, although generally related to the employee’s
employment, are administrative functions of the employer rather than the regular or specially
assigned work duties of the employee and are not covered under FECA.12 However, the Board
has held that where the evidence establishes error or abuse on the part of the employing
establishment in what would otherwise be an administrative matter, coverage will be afforded. 13
In determining whether the employing establishment has erred or acted abusively, the Board will
examine the factual evidence of record to determine whether the employing establishment acted
reasonably.14

For harassment or discrimination to give rise to a compensable disability under FECA,
there must be probative and reliable evidence that harassment or discrimination did in fact occur.1®
Mere perceptions of harassment, retaliation, or discriminationare notcompensable under FECA. 16

ANALYSIS

The Board finds that appellant has not met her burden of proof to establish an
emotional/stress-related condition in the performance of duty, as alleged.

Appellant has not attributed her emotional condition to the performance of her regular or
specially assigned duties under Cutler.l” Rather she has alleged that she sustained an emotional

®28 ECAB 125 (1976).
10 M.R., Docket No. 18-0305 (issued October 18, 2018); Robert W. Johns, 51 ECAB 136 (1999).
11D.1., Docket No. 19-0534 (issued November 7, 2019); T.G., Docket No. 19-0071 (issued May 28, 2019).

12 See G.R., Docket No. 18-0893 (issued November 21, 2018); Andrew J. Sheppard, 53 ECAB 170-71 (2001), 52
ECAB 421 (2001); Thomas D. McEuen, 41 ECAB 387 (1990); reaff d on recon., 42 ECAB 556 (1991).

3 See O.G., Docket No. 18-0359 (issued August 7, 2019); D.R., Docket No. 16-0605 (issued October 17, 2016);
William H. Fortner, 49 ECAB 324 (1998).

14B.S., Docket No. 19-0378 (issued July 10, 2019); Ruth S. Johnson, 46 ECAB 237 (1994).

*R.D., Docket No. 19-0877 (issued September 8, 2020); T.G., Docket No. 19-0071 (issued May 28, 2019); Marlon
Vera, 54 ECAB 834 (2003).

8 1d.; see also Kim Nguyen, 53 ECAB 127 (2001).

" Supra note 9.



condition as a result of a harassment, discrimination, and mishandling of her requests for
reasonable accommodation. OWCP denied appellant’s emotional condition claim on the grounds
that she did not establish any compensable employment factors. The Board must, thus, initially
review whether these alleged incidents and conditions of employment are covered employment
factors under the terms of FECA.18

Appellant asserted that the employing establishment mishandled her reasonable
accommodation requests. She indicated that physicians submitted requests for reasonable
accommodations on November 20, 2020 and March 9 and August 3, 2021, which she claimed
were not correctly processed. The Board has held that administrative and personnel matters,
although generally related to the employee’s employment, are administrative functions of the
employer rather than the regular or specially assigned work duties of the employee, and are not
covered under FECA.19 In determining whether the employing establishment has erred or acted
abusively, the Board will examine the factual evidence of record to determine whether the
employing establishment acted reasonably.?® While appellant submitted e-mails, forms, and
statements which concerned administrative and personnel matters, these communications did not
substantiate that her requests were in fact mishandled by the employing establishment. The Board
finds no evidence to demonstrate that management’s handling of this request for accommodations
was arbitrary or unfair.2l Furthermore, although she expressed dissatisfaction with the actions of
several superiors, the Board has held that mere dislike or disagreement with certain supervisory
actions will not be compensable absent error or abuse on the part of the supervisor.22 The Board
thusfindsthatappellanthas notshown error or abuseby the employingestablishmentin the above-
noted matter. Consequently, she has not established a compensable employment factor with
respect to administrative or personnel matters.23

Regarding appellant’s allegations of harassment and discrimination, the Board finds that
her allegations were vague and nonspecific, and therefore insufficient to establish a compensable
employment factor.2* She did not submit witness statements or other corroborative evidence
demonstrating that harassment and/or discrimination occurred as alleged.?> Therefore, appellant
has not established a compensable employment factor with respect to these allegations.

85 K., Docket No. 18-1648 (issued March 14, 2019); Dennis J. Balogh, 52 ECAB 232 (2001).

19T.L., Docket No.18-0100 (issued June 20, 2019); MatildaR. Wyatt, 52 ECAB 421 (2001); Thomas D. McEuen,
41 ECAB 387 (1990), reaff 'd on recon., 42 ECAB 556 (1991).

20 J.W., Docket No. 17-0999 (issued September 4, 2018); Ruth S. Johnson, 46 ECAB 237 (1994).

2 See G.M., Docket No. 17-1469 (issued April 2, 2018).

22 M.E., Docket No. 21-1340 (issued February 1,2023); T.C., DocketNo. 16-0755 (issued December 13, 2016).
21d.

4 See generally T.G., Docket No. 19-1668 (issued December 7, 2020).

% See B.S., Docket No. 19-0378 (issued July 10, 2018).



Accordingly, the Board finds that appellant has not establisheda compensable employment
factor under FECA. Thus, she has not met her burden of proof to establish an emotional/stress-
related condition in the performance of duty.26

Appellantmay submitnew evidence orargumentwith a written request for reconsideration
to OWCP within one year of this merit decision, pursuantto 5 U.S.C. § 8128(a) and 20 C.F.R.
§8 10.605 through 10.607.

CONCLUSION

The Board finds that appellant has not met her burden of proof to establish an
emotional/stress-related condition in the performance of duty, as alleged.

ORDER

IT ISHEREBY ORDERED THAT the July 3, 2023 decision of the Office of Workers’
Compensation Programs is affirmed.

Issued: July 2, 2024
Washington, DC

Alec J. Koromilas, Chief Judge
Employees’ Compensation Appeals Board

Janice B. Askin, Judge
Employees’ Compensation Appeals Board

James D. McGinley, Alternate Judge
Employees’ Compensation Appeals Board

% See E.M., Docket No. 19-0156 (issued May 23, 2019); D.C., Docket No. 18-0082 (issued July 12, 2018); LS,
Docket No. 16-0769 (issued July 11, 2016); D.D.,57 ECAB 734 (2006).
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