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DEPARTMENT OF LABOR

Office of Pension and Welfare Benefit
Programs

| Application Ma, D-3970]

Proposed Class Exemnption To Replace
PTE 73-1 and PTE 84-48 for Certain
Transactlons Involving Emplayea
Benefit Pians and Securities Sroker-
Dealers

AGENCY: Office of Pension and Weilare
Benefil Programs, Labor.

ACTION: Proposed class exemplion, and
proposed revocation of existing class
exemplions,

sumMARY: This document conlaing a
nolice of pendency before the
Department of a proposed class
exemplion and of a proposed revacation
of existing class exemptions. If adopted.
the proposed class exemption would
replace Prohibited Transaction
Exemption (PFTE] 791, which permits
hroker-dealers [or their affiliates) who
serve as fiduciaries of employee benefit
plana to exercise discretionary authority
to eflecl or execule securilies brokerage
transactions on behalf of their plan
clients without violating section 406 of
the Employee Retirement Income
Security Act of 1974 (ERISA), and PTE
84—48, which provides similar relief in
the case of life insurance company
pooled separate accounts thal recaplure
brokerage profits generated by
securities transactiona effected by
affiliates of the insurance company. The
exemption and proposed revocation
would affect those with an interest in
the investmants of employee benefit
plana. The proposed exemption would
provide conditional reliel that differs, in
some respects, from that provided by
FTE 79-1 and PTE B4—48.

DATES: Written comments and requests
for a public hearing should be received
by the Department before March 25,
1985. The replacement exemption would
be effective 30 days following
publication of the final grant notice in
the Federal Registar.

ADDRESSES: All written comments and
requests for a hearing (preferably 3
copies] should be sent to: Office of
Regulations and Interpretations, Office.
of Pension and Welfare Benefit
Programs, Room C<4528, 200
Constitution Ave. NW, Washington, DC
20210, Attn: Brokerage Exemplion
Revisions. The application for
exemption, as well as all comments and
requests for a public hearing, will be
available for public inspection in the
Public Documents Room, Office of
Pension and Welfare Benefits Programas,
U.5. Department of Labor, Room N-4677,
200 Constitution Ave. NW, Waghington,
DC 20210,
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FOR FURTHER INFORMATION CONTACT:

E. F. Wiliams, Office of Regulations and
Interpretations, Room C—4526,
Washington, D.C. 20210, [202) 523-B194
(this is not a toll-free number),

SUPPLEMENTARY INFORMATION: Nolice ia
hereby given of the pendency before the
Department of a proposed class
exemplion thal would replaca PTE 79-

1 ' and PTE 84-46.% which are clasas
exemptions from the resirictions of
section 406 of ERISA and from the taxes
imposed by section 4975 (a) and (b} of
the Internal Revenue Code (the Code) by
reason of certoin transactions described
in Code sections 4975(c)(1) (A] through
{F].? Notice is also hereby given of Lhe
pendency before the Department of &
proposed revocation of PTE 78-1 and
PTE 84406 [n part, this proposal is the
Departmen!’s response lo an application
filed by the Securilies Industry
Associalion [SIA). a trade association
for securities broker-dealers. The
application was [iled under section
408(a) of ERISA and in accordance with
the procedures set forth in ERISA
Procedure 75-1 (40 FR 18471, April 28,
1975] by letters to the Department from
the SLA dated Nevember 29, 1982, April
22,1983, May 24, 1983 and July 23, 1984,
In addition, the document contains
proposals that the Department is making
on its own molion pursuant to the
authority described above.

Section 406(a) of ERISA prohibits,
among other things, the provision of
services between a plan and parties in
interest {including flduciaries) with
respect Lo thal plan and the transfer of
plan assets to a party in interest unless
a statutary or administrative exemption
applies to the transaction. In addition.
unlesa exempted, section 406(b) of
ERISA prohibits. among other things, a
fiduciary's dealing with the assets of a
plan in his or her own interest. Although
section 408(b){2) of ERISA provides a
conditional statutory exemption
permitting plans to make resonable
contractual arrangements with parties in
interest for the provision of services
necessary for the plan's operations, that
exemption does nol exiend lo acts of
self-dealing described in section 406{b)
of ERISA.* A fiduciary performing both

" 44 FR 5003 (January 30, 1979},

* 49 FR 22157 Moy 25, 1884) .

" Section 102 of Reorganization Plan MNo. 4 of 1578
(43 FRL 47713, October 17, 1878) tranaferred the
suthority of the Secretary of the Treasury to lasue
exemplions of the [ypa requested 1o the Secretary of
Labaor. For the saks of clanly. the remainder of 1he
preamble refers only ta Titls I of ERISA. However,
thess relerences apply 1o the cormesponding
provisions of section 4573 of the Code as well.

*For & mone compleis explanstion af the
provisions of section 408{bJ{2) and its relationship 1o
seciion 400, see generally the Depariment's
reguisiions at 19 CFR 255040802
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investment management and brokerage
services for Lhe same plan is in a
posilion where his or her decision, as an
exercise of fiduclary discretion. to
enpage in a portfolio trade on behall of
the plan would result in the plan‘a
paying the fiduciary and additional fee
for performance of the brokerage
services. lo the Department's view, such
decision involves an act of seli-dealing
prohibited by section 408(b] of ERISA
and not exempt by section 408(b)(2) of
ERISA.

FTE 79-1 is intended to provide relief
from the restrictions of section 406 in
order to permit a plan fiduciary to act as
both investment manager and securiteis
broker for the same plan, under
conditions designed as appropriate
safeguards o ensure the protection of
the plan assets involved in the
transactions. Those saleguards rely
heavily on the prior authorization and
maniloring of the fiduciary's activilies
by & second plan fidicuary, who la
independent of the first. PTE 8448 is
similar to PTE 79-1 but was designed to
alleviate practical problems presented
by certain conditiona of PTE 79-1 as
they apply to insurance company pooled
separate accounts. For a more complete
discussion of the relief provided by FTE
79-1 and PTE 84-48, interested persons
are referred to the exemptions’
themselves as published in the Federal
Register and cited above.

The principal respects in which the
proposed exemption would. il adopted.
provide relief that differs from that
provided by the two class exemptions it
would replace are discussed balow.

A. Replacement of Annual
Authorization Reguirement

Sections II [b) and (c] of PTE 791
require that a transaction must be
performed pursuant to a written
authorization executed by a fiduciary of
the plan who is independent of the
person engaging {n the transaction, aod
that the continuance of such
authoriztion for more than one year
must be similarly authorized at least
annuaily by the independent fiduciary.
The Department required annual
authorizations when it granted PTE 78-1
because it believed that these
requirementa would provide a
continuing safeguard against the conflict
of interest which exists when a plan
fiduciary can select itsslf to provide
brokerage services for a plan at a profit.®

* 44 FR ot 5865 (January 3. 1979L
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1. Summary of the SiA's
Representations Concerning the Costs
and Benefits of the Aanual
Authorization Requirement

In its application, the SIA represents
the fallowing: Based on ita members’
exporience since the adoption of FTE
78-1, it fails to perceive ary benefit to
plan participants from the annual
authorization requirement. it does not
know of any instance in which an
independent fiduciary, having intially
uwuthorized a broker-dealer fiduciary to
execute trades for a plan, has failed
ultimately to renew the autherization.
However, the independent fiduciaries
are very slow in responding to requests
for annual authorizations.

If ennual authorizations are not
received in lime because of
administrative delays, plan accounts are
denied the benefils of obtaining
brokerage services from broker-dealer
fiduciariea. For example, if a broker-
dealer aggregates arders from various
accounts, plan accounts for which
renewals have not been received are
denied the lower commission rates and
better executions derived from that
aggregation because a broker-dealer
fiduciary must place orders to buy or
sell securities for those plans with
anather brokerage firm. Cenarally, if a
broker-dealer fiduciary places a
securities order for a plan with another
firm, the chances of an optimal
execution are substantially reduced
because of the inability of the broker-
dealer fiduciary to control order flow.

Moreover, if the annual authorization
in not received from a plan. some
brokerage firma will close the plan's
account because they are not structured
to manage plan accounts and execute
trades through another firm. Other firms
will eharge the plan & higher rate fur
management without brokerage. In
addition, certain brokerage firms have
simply decided not to offer brokerage
services Lo their managed plan accounts
because of the administrative burdens
and costs of complying with the annual
authorization

Camptim:emual
authorization requirement is costly and
unnecessarily burdensome. These costs
and burdens stem from the printing and
mailing of the annual authorization
forms and, more importantly, from the
time spent by account executives or
other firm employees ensuring
compliance with the requirement

In general, broker-deaier fiduciaries
musi mail two or three renewal forma to
the relevant independent {iduciaries
prior to securing renewal authorizations.
Second mailings are virtually
mandatory, and it is estimated that

approximately 50% of the relevant
asccounts return their renewal forms
thereafter. The “succesa rate” of
renewal form returns after the third
mailing is approximately 78%. Alter a
third mailing. repeated phone cails are
necessary to obtain completed renewal
forms, and sometimes account
execulives must pick up renewal forms
on peraonal visile to the clients.

A lypical procedure for compliance
with the annual conzent requiremoent
invalves tha foilowwing: One month prier
ta the termination of an annual consent.
renewal forms are printed and mailed to
the independent fiduciaries. An
employee i assigned lo tabulate the
results and to determine which plans
have returned their renewals and which
plana must receive second or third
renewal forms. In certain firma, the
particular account executives also track
the renewal proceas with regard 1o the
plan accounts to which they are
assigned. They communicate wilh the
independent [iduciaries of plun accounts
ta remind them of the renewal
requirement. The expenditure of time by
account executives in such “non-
productive” activitiea can constilute a
major cost of Lhe renewal process to
various [irma.

Dased upon reasonable best estimatea
availuble 1o the 1A, the costs of
following this procedure amounts to
$15.000 a year for a brokernge firm with
approximately 40 small plun accounts
and 575,000 for a firm with
approximately 450 institutionel-size plan
accounts.

2. The SIA's Request for an Alternative
Regquiremant

The SIA states in its application that a
better approach towards accomplishing
the objective of the authorization
requirement at a smaller cosl to the
securities industry would be o require a
broker-dealer fiduciary to send to the
independent fiduciary annually a form
for terminating the aulhorization of the
broker-dealer to effect agency
transactions for the plan. This form
would state in 8 prominent manner that
the authorization is terminable st will
by the plan, without penalty, upon
receipt by the broker-dealer of written
notice from the plan. This form would be
accompanied by instructions making
clear that [ailure lo return the form
would result in the continued
authorization of the broker-desler to
effect agency transactions for the plan.
This approach would not penalize the
plan and broker-dealer if the
independent Aduciary fails to respond to
a request for continued authorization. In
addition, the deletion of an annual
affirmative renewal by the plan would
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Lie more consistent with SEC Rule 11a2-
2(T] under the Securities Exchange Act
af 1934 (the 1834 Act).*

3. The Depariment's Aesponses

On the basis of the SLA's
representations, the Department has
tentatively concluded that the benefits
derived from the curront annual
auihorization requirement compared
wilh those that would be derived from
on allernative such as suggested by the
SIA, are nol sulliciently greater that
they warrant the annual authorization
requirement’s additional cosis.
Thereforo, the Department is proposing
to replace the annual authorizallon
requirement wilth a requirement thul the
annual report to the authorizing
fiduciary required by proposed section
HIf} (and discussed below) be
accompanied by a form that the
outhorizing fiduciary may return at any
lime in order to terminate (he
duthorization. In adedition, such a form
must be supplied to the authorizing
fiduciary before the initiol authorization
ia made. See section Il [c}, [d) and {g) of
the proposed exemption

B. Amendments to Rapunin,g
Requiremanta.

Sections II {e) through (g) of PTE 79-1
require that reports be sent to
independent plan fiduciaries not less
than quarterly disclosing: the total
charges related to exempt transactions
in the past quarter, including a
hreakdown between the portion of those
charges retained by the person covered
by the exemption and the portion paid
to other persons for execution or other
services; rales for ranaaction-related
charges anticipated to be made in the
coming three months for transactions
narmally entered into by the plan; and a
statement to the effect that brokerage
commission in the United States are not
fixed by any stock exchange of other
authority and are subject to negotiation

1. Summary of the SIA's representations
concerning the costs and benefits of the
quarterly reports

In its application, the SLA representa
the following: It fails to see the benefits
derived by plan participants from the
requirement that independent

17 CFR 240.11a2-2(T). [n general, & member of 4
nalional secorities exchangs may nol gifect
necurites iransaciions oo Lhai exchange for an
sceount with respect to which i or any associaied
permon thersol axerciees inventment discretion
without complying with Kole 1182-2{T). That nile
requires annual repocts of these sacurilies
transactions by the investmant adviser to the
“person or persons aothorized o transact business
Tor the sccount,” but does not requice aonual
reauthorizaiion (o affect the transaciions
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fiduciaries be sent reporta quarterly.
With the information from the
confirmation provided under SEC Rule
10b-10, the plan can closely monitar ils
sgency transactions pesformed by a
bruker-dealer.”

With regard to the contenis of the
ri-port, the SIA points out that SEC Rule
1102-21T] does not require estimates of
future cosis or 4 stalement CONCEming
the negotiability of brokerage
commission rates. The S1A has no
abiections to the requirement that its
members disclose the total transaction
charges incurred by a plan and the
amount of those chirges retained by whe
Lroher-deaiers or 1is affililates. However,
it 15 unnecessary to state that
commissions are no longer fixed aa the
advent of nenatiated rates in 1975 haa
been well publicized. Moreover, in the
carrent era of negotiated commission
rates, it is extremely difficult 10 predic
Jucurately the transaction-relaicd
iharoes to 4 plun al some furere date.
Such a prediction may be misleading
because actual charges wouid depend
on Lhe specific nature of the ransaction
and a variety of competitive factors,

The SLA contends that the cosis
invulved in preparing the quarterly
reports are unduly high, considering that
they duplicate much of the information
received in Rule 10b-10 coniirmations.
This is espectally true for those firms
that utlize oulside service bureaus to
handle back-office processing
uperations, since those bureaus do acl
vsually provide a service to comply with
tie quarterly report requirements of PTE
T3-1. Other firms must compile the data
manually because it woold be costly to
redesign their own computer sysiems to
perform a special run 1o comply with the
requirement. The average time devoled
to this requirement is agproximaltely two
weeks on the part of a brokerage firm
employee befure the end of each
quarier. Estimates of the cost {or a
brokerage firm to comply with the
guaraterly report requirement range
from $2.500 to 35,000 per year an 4

'SEC Rude 10b-10 undar the 1834 Act. 17 CFR
2%0.10b=10. alresly requires & broker-denler to
provids esch of lis oustomers. with certain specific
excnptions. with s coafinmebon for each sscurilies
iransecison the hosker-dealer aifects jor the sccoeni
of the customar. This caafirmation [or an sgency
pecufities iransection musl include: (1] A statement
disclosing whelher the brder-cen ler & acting a8 an
ugent for the cusiome©, (or soma other parsan. or for
botk: (2) the dete and time of the securites
traceaction [or the fact that this information will be
provided on requestk [2] the identity, price and
numbar-of securities tadad: {4) the amount of
remunerstion to be mosived by the broker-deulsr
foom the cuskomer in connsction with the secudities
iransaction: and 5] certain other Information aboul
remuneration received by the hroker-denler from
uther sopress in connection wilh the securities
Lransaction.

regular basis. plus the time and expense
invelved in developing a special
comguler or manual system to handle
this requirement.

2 The §1 s Request for an Alternative
Hecuirement ond Reloted
{irpresentolives.

Tha 51A requesis in its application
that rreporting be required at lenst
unnually ratker than guarterly. It
sypzests that the Depariment
speciiizaily include as a condition to the
pxemption that an independent fiduciary
uf a plan receive a confirmation under
SEC Rule 10b-10 for each trade
executed or effected for that plan by a
broker-dealer or affiliated sdviser that
serves as an ERISA fiduciary to the
plan. it alse requests the elimination af
the requirements of estimates of future
cnsis and of the statement concerming
the negotiability of commission rutes.

The SIA makes the following
representations relating to these
recuests: If a plan is an advisory client
of a broker-dealer or an investment
adviser controlled by or under commaon
control with a broker-dealer. an
independent fiduciary of the plan will
receive a confirmation of each securtties
trade eifected or executed by the
broker-dealer for thal plan because the
plan is considered the “cistomer” under
the confirmation delivery requirement in
SEC Rule 10b=10. The information in the
confirmations is sufficient to allow an
independent fiduciary to evaluate the
execulion services provided by a
broker-dealer. From the viewpuoint of the
plan, the eriticai elements of an
execution are the price of the security
bought, the total commission charges,
and the date and lime of the trade.
These elements are ail required by SEC
Rule 10b-10 to be included in the
confirmation, While the guarterly report
summarizes the commission charges
received by the breker-dealer during the
quarter, such a summary can easily be
constructed by an independent fiduciary
from the confirmations. While it ia true
that the confirmations do not delinente
the allocation of the commissions
between the broker-dealer and its sub-
agents, an independent fiduciary should
be primarily interesied in the total
commissions charged to the plan. not the
allocalion. According to the SLA. as long
as the otal commissions are acceptabls
ta the plan. it is of little relevance how
the broker-dealer organizes its business
relationships to achieve those
commission levels. [n any evenl, an
independent fiduciary would receive at
leaat angually a summary of the total
commiasions paid by the plan to the
broker-dealer fiduciary and the amount
of those commissions retained by the
broker-dealer.

P-3970 3 ?3’

4. The Deportment's Respanse.

On the basis of the SIA's
representations. the Department has
tentatively concluded that in cases
where ‘ransaction-by-transaction
confirmaltions are supplied to
independent fiduciaries, the benefits
derived from the current reporting
requirements compared with those that
would be derived from Lhe reporting
requirements proposed in this documant
are not great enough to justify the
current reporting requirements’
additional costs,

However, the Department 15 not
certain that in ail cases the
conlirmations required by Rule 10b-10
are normally provided to the
independent plan fiduciaries referred 1o
above. For example. the Depariment
helieves it should assume, for purposes
of this proposed exemption, that there
are entities established for the collective
investment of plan asseta that would
themseives, rather than the plana that
invest it them, be considered the
“customers” of broker-dealers effecting
securities transactions on behalf of the
entities. Where the managers of such
entities are affiliated with the broker-
dealera and, therefore, not independent,
the substitution of the SIA’s suggested
reporting requirement for the quarterly
reporting requirement contained in FTE
7o-1 would impose an obligation on
these collection investment entities to
send a confirmation of every trade to
every plan invesled in the entity. The
Department believes that this would
increase, rather than decrease, Lhe
reporting burdens imposed on these
entities. The Department, therefore,
proposes to retain the quarterly
reporting requirement as an aiternative
option for fiduciaries wilh respect lo
such entities who prefer to comply with
it rather than with the SLA's proposed
substitute, Section [V(d) of the proposal
was designed to address Lthe situation
where the mannger of the entity and the
broker-dealer are affiliates. Conversely,
if the manager of the entity is not
affiliated with the broker-dealer, and the
broker-dealer is not otherwise & person
in whom the manager has an interest
that might affect the manager’'s best
judgement as a fiduciary, such manager
would be an appropriate independent
fiduciary for purposes of the
authorization and reporting :
reguirements undes the proposal. In the
latter case, it is expected that the
broker-dealer could comply with the
basic requirements contained in section
111 of the proposal

The Department has also considered
whether the proposed quarterly
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reparting option should be modifled 1o
require reporting on a less frequent
biasis, While the Department believes
that an annual summary of securitins-
related transactions, discussed in
greater detail below, is appropriate in
all cases, it also believes that the annual
summaries alone would nat provide
aufficient up-lo-date infurmation to
enable the independent plan fiduciaries
responsible for monitoring the
performance of the broker-dealer lo
discharge that responsibility
adequately.* By ita tentative decision lo
retain the quarterly reporting
requirement on an optional basis (for
pooled funds), the Department does not
intend to suggest that in all cases
quarterly reporting will provide
information sufficient under the
circumstances to permit adequate
review under section 404 of ERISA by
appropriate independent plan
fiduciaries. Rather, the Department
believes that it is reasonable to require.
in the context of a class exemption, a
uniform standard that may obviate, to a
substantial degree, the necesaity for
menitoring fiduciaries to request
additional information at what they
believe to be reasonable intervals
during the periods between receipt of
the annual summaries.

With regard to the annual summaries,
the Department has tentatively decided
to retain certain information presently
required under PTE 79-1 that does not
necessarily appear in the coufirmation
slips: A breakdown of the chargea
retnined by the authorized person and
any portion paid to other persona. In
addition, the Department proposes lo
require certain additional information in
those summaries that it believes will
make the other information provided
more meaningful to the authorizing
fiduciary.

First, the Department belicves that
portfolio turnover calculations should be
provided in the annual summaries.
Second, the Department’s current view
in that it will be difficult, if not
impoasible, for monitoring fiduciaries to
review adequately the performance of
an investment manager unless the
summary discloses the nature of any
research services or other goods or
services (in addition to brokerage

*For a briaf discussion of the responsdility of
appointing fducianies 1o review tha perfurmance of
ather fiduciaries they appoin ses Cuastion amd
Answer FR=17 in ERISA Interpretive Bulletin 75-8
{20 CFR 2500.75-8). Fiduciaries with responnibdlitics
regarding the obtsining or periorming of brokerage
sarvices bo plans are under a duoty to oblain best
exauition for the plana, as part of thatr obiligations
under section 404(0] of ERISA. The promssd
sxamplion, \f sdopted. would not diminish tuee
obligations. Sew section L of the preamble, Ganaral
[nformation, imfro.
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services) that the investment manager
has received in consideration for
commissions poid.®

In view ol the furegoing, the
Depurtment is proposing to make the
fullowing changes: (i} Substituling
annual reporting and the furnishing of
confirmation slips lar securities trodes
(proposud sectlons 1T (¢) and (1)) for the
quarterly reperting requirement of FTE
78-1; [ii) adding unoual summaries of
the confirmations and portfolio turnover
culculations to the contents of tho
perindic reports (proposed section L)
and [iii] requiring that disclosure be
made, in the annval report, a3 to the
nature of any rescarch services provided
in exchange for brokeruge commissions
paid by the plan [proposed section
HH1(3)). The Department also proposcs
to eliminate the required statement
concerning the negotiability of
commissions (section II[f] of PTE 73-1),
in view of the time that haa elapsed
since the advent of the negotiated rote
system.

C. Changes in lhe Scope of the
Exemption

PTE 79-1 provides an exemption {rom
bath section 406(a) and section 406{b} of
ERISA. The proposed exemption, on the
nther hand, provides relief only from the
rostrictions of section 406(h). The
Department believes thut any relicf from
the provisions of section 400{a} that may
be required in connection with the
transactions covered by the exemption
should be provided in accordance with
the conditions contained in section
408{b}(2), the statutory exemplion for the
provision referred to above. One
principal consequence of the proposed
modification would be lo makae it clear
that if the fiduciary engages in portfolio
truding that is excessive under the
circumstances [“churning”), the
conditions of section 408 h]{2] would [ail
to be satisfied.'? and there would be no

*Sactlon 26|c) of the 1934 Act pros kdus. B part,
thit no pernon in the enerciss of Invesiment
discretion wilh rospect to an sccount, shall be
deemed to have scted unlowfully or to have
liremched a liducary duty under State or Fodaral
law solirly by resson of his or her having coused the
account 10 pay & broker an amount of commission
for effecting & securities transscilon in oxcess of the
wmount of comminsion another broker would have
charged for effecting that transection, if that person
determined in good faith that the amount of
commission was rmasonsbile in relation to tha value
ull rokerage and research services provided by that
broker.

' Tha statutory axempiben for sarvices applies
anly in the case of "legul. accounting. ur alther
anrvices necessary for the sstabbshment or
oparition of the plan™. See seciion 408{k|{2) of
ERISA. The Department's rogulation 20 CFR
235040802 identtllen such sorvices as thoso that
ara “appropriate and helpful 1o the plon . | . i
carrying out ihe purposes for which ihe plo |8
eatoblished or maintsined™, Tha exemplion is

exemption fur the fiduciary’s violation
of section 408(a) of ERISA.

In nddition, reatricting the relief in the
mnnoer proposed should help make
clear that the Department does not
intend that the exemption will apply to
underlying securities transactions that
are prohibited by section 406{a) [such as
the sule of securitics by a plan to a party
in interest) merely because the fiduciary
causing the plan to engege in the
transaction is alao acting as the plan‘s
hroker therefor,

0. Agency Cross Transactions

Agenoy cross transactions are
trunsactions in which both a buyer and
a seller of a security use the same
biroker. Submissions on behalf of the
Investment Company Institute, the Firat
Manhattan Company (a securities
hroker-dealer), and the SIA indicate that
it is important ko plans for broker-
iealers who are fiduciaries to be able to
effuct or execule securities agency cross
trunsactions on behalf of their plan
clients. It is represented that SEC
regulations adequalely protect plans
und that agency cross transactions often
suve clients money.

The SIA has sought elther clarification
thal agency cross transactions are
covered by PTE 79-1 or an amendment
to the exemption that would remove any
uncertuinty regarding the applicability
of the exemption to such transactiona.

A broker-dealer that is not a fiduciary
of a plan for which it is acting as an
agent in an agency cross ransaction
dues not need an exemption from the
prohibitions of section 408{b) of ERISA,
hecuuse that section applies only to acts
by fiduciaries. Therefore, nothing in this
exemption would apply to that situation.

Howaever, o hroker-dealer may ba a
fiduciary of a plan under the following
circumstances, First, the broker-dealer
miy be a plan fiduciary for reasons
unrelated to the ransaction in question,
g0 that he or she does not have the
authority or control to cause plan assets
te be involved in the transaction. [n that
situation, the broker-dealer (s merely
executing the transaction pursuant to
appropriate instructions by another plan
fidugiary but,'! because of the broker-
dealer's status as fiduciary, may be In
violation of section 408(b)(3) of ERISA
by receiving 8 commission from a party

further conditionmsl on the plan s paying no mon
than reasanable compensation for the services,
“Chuming"” would resnil in the plan's paying
axceanively high componeaiton fdr broksrage
servicas, The Departmant similarly proposes that
the scops of the exemption from the prohibitions of
aectlon A06{L) not axtend to fiduciary acts that
rosult in “choming”. Ses proposed section [{n).

"L Ses 20 CFR 2510.3-21.
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{0 the transaction other than the plan.'®
The Department believes thal the
otential for abuse to the plan by the
roker-dealer under such circumstiances
in minimal. Therefore, the Department
proposes that the relief provided for
such transaclions be unconditional. See
section [V(b) of the proposed exemption.

Second, the broker-dealer may be a
fiduciary with respect to the plan assets
involved in the transaction but neither
exercises investment discretion nor
provides investment advice with respect
lo any assets propased to be committed
to the transaction by any person on the
“ather side” of the transaction {i.e.,
sellers if the plan ia & buyer, or buyers il
the plan is a seller). Under these
circumstances, subject to the conditions
set forth in section HI(h) of the propasal,
section [1 [b) and (c) of the proposal
provide the exemptive reliel necessary
to permil plans to participate in agency
cross ransactions.

The [irst three conditions in section
IM[h) are derived from Rule 206{3)-2
under the Investment Advisers Act of
1040 (17 CFR 275.206(3)-2. which relates
to the effecting of agency crosa
transactions for an advisory client by
registered investment advisers or by
registered broker-dealers affiliated with
any such adviser. These condilions
differ in some respects from (but are not
inconsistent with) the corresponding
provisions of Rule 208(3)-2 Conditions
111{h} (1) and [2) requirs that the
information accompanying a requesi for
authorization of the broker-dealer to
effect agency cross (ransactions on
behalfl of the plan includes a statement
to the effect that the person effecting the
trunsactions will have a potentially
conflicting division of loyalties and
responsibilities regarding the parties to
the transactions, and that the annual
summary of transactions discussed
abave, separately identify the number of
agency cross transactions and the
remuneration from all sources received
or to be received in connection
therewith by the broker-dealer.
Condition II{h)(3) requires, in summary,
that the broker-dealer cannot have
investment management authority or
investment advisory responsibilities
wilth respect to both sides of the
transaction. This condition is designed
1o limit the applicability of the
exemption to the situation described
above.

Conditions Ifh] (4) and {5] are
derived from Rule 17a-7 under the

18 Saction 400k T) provides thet o fidecinry with
respect to a pinn shall not receive any consideration
for his own personal account from aoy pary desling
writh such plan in connection with & transeciion
involving the asests of the plan

Investment Company Act of 1840 (17
CFR 270.17a-7). They require that the
security that is the subject of the =
transaction be one for which market
guotitions are readily available, and
that the transaction be effected at a
price na lesa favorable to any plan
involved in the transaction than the
“current market price” as defined in
paragraph (b) of Rule 174-7.19 These
conditions are designed to provide an
independent objective standard for the
fairness to the plan of the undeclying
transaction and to assist the suthorizing
fiduciary in monitoring these
transactions.

The 5LA statea that a broker-dealer
execuling an agency crosa transaction
performs services in addition to those
that would be required if the broker-
dealer were acting as agent for only one
side of the ttansaction, and that the
receipt of commissions from parties on
both sides of any agency transaction is.
therefore, warranted. The Department
has not been persuaded, however, that
agency cross transactions are not more
profitable to the broker-dealer, taking
into account the effort and expenae
involved, than other transactions. It
believes, therefore, thal the broker-
dealer may be presented with a greater
conflict of interes! in agency cross
transactions, even though the potential
for abuse is less than if the broker-
dealer had, for example, discretionary
authority over both sides of the
trunsaction. Accordingly, the
Department has tentatively concluded
that these additional conditions are
warranted to restrict the ability of the
broker-dealer to effect transaclions for
its own benefit.

13 Rule 170-7h) defines “current markat price” to
mean:

1) 1f the security Is 8 “reported security” os that
term ia dafined io rule 11Ae3-1 ander the Secarities
Exchange Act of 1933 {17 CFR 280.11Ac3-1|. the Loat
sals price with respect (o such secunity reparted in
tha conanlidated ransaclions reporting system
{“consolidatad system”) or the averags of the
highest curpent independent bid and lowes! current
independant offar for such security (reported
puraunnt o rule 114811 under the Securities
Exchangs Act of 1334 [17 CFR 290.11A01=1] if thers
are nol reported trunsactions in the consolidated
syainm that day; or

(2} If the secarity is not a reporied security, and
the principal murket for such security is an
sxchange, then the [ast sals on such exchange or the
averags of the highest current independant bid and
lowest curreni indspandent offar on such exchonge
if these are no reported transaciions on such
exchungs that day; or

{3] Lf the aecurity is not & reported security and {#
quated in the NASDAD Systam. then the average of
the highesl corrent independent bid and lowest
currant independent oifer reporied on Level 1 of
NASDAG; or

[4) For all ather securitins, the sverage of the
hlghest current Indopendent bid and lowest curreni
independent offer determined on the baais of
remsonable inquiry.
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Finally, there may be instances in
which a broker-dealer has discretionary
authority or renders investment advice
wilh respect to both sides of the
transaction. The SLA has not specifically
requested, and the Department is not
proposing o provide, relief in this
situation. Proponents of any such
exemptive relief will have the burden of
demonstrating why and under whal
conditions auch relief would ba
appropriate, in view of the additional
potential for abuse that would appear to
be present in such a situation.

E. Changes in the Definition of Affiliale

In addilion to nonsubstantive
language simplification changes, the
Department has added a sentence to the
end of the definition of the term
“affiliate” stating explicitly that a
person is nol an affiliate of another
person merely because the other person
has investment discretion over the
person's assels. Under the subdivision
labeled (1) at the end of PTE 79-1 and
section I{a) of the proposed exemplion,
a “person” includes affiliates of the
persun. Under the definitions of
“affiliate” in the two documents, a
person "controlled by" another person is
an affiliate of the other person. The new
senlence clarifiea thal a transaction
between a plan and an entity whose
assets are managed by a fiduciary of the
plan is not considered to be a principal
transaction between the plan and thal
fiduciary merely because of the
fiduciary's investment discretion over
the entity's assets.

F. Recapture Provisions

Section [[h) of PTE 72-1 permits a
fiduciary broker to effect or execule
transactions for a plan for which he or
she is a trustee, elc., without annual
authorizations from an independent
fiduciary if that person returns or credits
all profits he or she earmns in connection
with the transactions to the plan. The
substance of the provision is in section
V() af the proposed exemption.

G. Special Rules for Pooled Funds

As indicated above, the Department
has granted a class exemption, PTE 84-
46, relating to insurance company
pooled separate accounts. The
applicants in that matter had requested
relief that would permit an affiliate of
the insurance company maintaining the
pooled separate account to provide
brokerage services for the account. The
applicationsa stated that the affiliated
broker would return or credit to the
account ell profits derived from those
brokerage activities.
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The applicants slated that it wus not
possible, as a practical matter, for them
to comply with the requirements of FTE
7o-1 relating to authorizatiuns and
terminations of such authorizations,
Under PTE 78-1, the requirnd
authorizations were ineffoctive unloss
and independent iduciary with respest
te every plan invested in the account
authorized the use of the affiliated
bruoker-dealer. In addition, if the
arrangements were authorized.
termination of the authorization by 4
single plun fiduciary would serve to
terminate the authorization for the entive
account. As adopted, PTE 84—
provides relief similar to that provided
by the recagtune exemption under PTE
79-1, but with an alternative method for
oblaining and continuing outhorization
for the use of a broker-dealer affiliated
with the insurance company thit was
designed ot accommodate the needs of
funds or accounts in which the aasets of
many pluns are coilectively invested.
The substance of these alternative
requirements, modified to take into
account other proposed changes to PTE
78-1 previously discussed, are
incorporated in section IV{d) of the
proposed exemption. In addition, for the
reason stated above, the Department
proposes Lo make the alternative
authorization method available in the
case of any account or fund for the
collective investment of the assets of
mote than one plan without requiring
the recapiure of brokerage profits on
behalf of that account or fund.

The elimination, in FTE 84—6, of the
requirement that the authorizing
fiduciary be indapendent of the
insurunce company in the case of a plun
covering only employees of the
insurance company has been extended
in the proposal to apply to plana
covering only employees of the
investment manager (as defined in
section 3{38) of EISA]) that mointiins o
pooled fund for the collective
investment of plan assets, provided that
such manager recaplures brokerage
profils on behalf of the pooled fund. .

In the preamble to PTE 8448, the
Department stated that it would be
willing to conaider elimination of the
guarterly reporting requirement and
clarification of the term “profil” In that
exemption with respect lo transactions
covered by the exemption in the courae
of this current proceeding.

As |8 discussed above, the
Department haa considered whether, as
a general matter, the quarterly reporting
option should be modified where
independent plan fiduciaries do not
receive transaction-by-transaction
confirmations, and has tentatively

conciuded that it should not. In the
context of a managed accounl in favor
of which brukerage profils are
recaptured, the Department is net
persuaded (hal recaplure necessarily
eliminates the necessity for independent
performance roview on a basis more
frequent than annual. In part, the
Depurtment's concern arises from the
fuct that the recopture of “profil,” us
that term is used for purposes of PTE 70~
1 und as is defined in PTE 8448, allows
recoupment by the manager of not only
direct, but olao indirect, expenses. * The
applicants and commentators in the
proceeding that culminatid in the
granting of PTE 84-16 have roised
additienal questions concerning what is,
or should be, included within the scope
of the term “profits,” auch as whether
losses in one year cun be carried over to
later years in compuling amounts to be
recaptured. Resolution of these
questions may well have some bearing
an whether the fregnency of reporting
ahould be reduced. Tentatively,
however, the Depariment has concluded
that the recaplure of profits (as defined]
does not necessarily result either in
superior brokerage services being
provided or in elimination of all
molivation for excessive trading.
Therefore, the Department has decided
lo invite intcrested parties to file
comments setting forth changes they
would like to see to the reporting
requircinents as they relale (o the
provisions relating lo life insurunce
company pooled separaie accounts (or
ather pooled investment funds], together
with an explanation of why, in the
absence of transaction-by-transaction
confirmations to plan fduciaries
independent of the life insurance
company (ur ather pool manager)
invalved, less froquent reporting would
ba appropriaie.

I1. Molice to Interested Persons

Because all plan participants and
bencficiaries whose plans might
authorize a broker to approve
transactions between himself or herself
and the plans could conceivably ba
considered interested persona, the
Department has determined that the
only practical form of notice is
publication in the Federal Registor.

L General Information

The attenticn of interested perrons is

directed to the following:
1) The fact that a transaction’is the

subject of an exemption under section
408{a) of ERISA doca not relieve a
Aduciary or other party in interest from

4 8as the preambie to FTE 79=1. nobe 12 (44 FR at
3B,
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ceriain other provisions of ERISA and
the Code, including any prohibited
transaction provisions to which the
exemption does not apply and the
peneral fiduciary responsibility
provisions of section 404 of ERISA. Thut
section requires, among other things,
that a fiduciury discharge his or her
duties respecting a plan solely in the
interesis of the participants and
beneficiaries of the plan and in a
prudent fashion in accordance with
seclion 404(a}(1)(B) of ERISA. In
addilion, it does not affect the
requirement of sectlon 401(a) of the
Cule that a plan must operate for the
exclusive benefit of the employesa of the
employer maintaining the plin and their
beneficturies. i

(2} Bafore an exemption may be
granted under section 408(a) of ERISA,
the Department must find that the
exemption is administratively feasible,
in the interests of the affected plans and
af their participants and beneficlaries,
and protective of the rights of those
participanis and beneficiaries.

(2) The proposed exemption, i[
granted, will be supplemental to, and
not in derogation af, any other
provisions of ERISA and the Codae,
including statutory or administrative
exemptions and transitional rules,
Furthermore, the fact that a transaction
in subject to an administrative or
statutory exemption is not dispositive of
whether the ransactioin is in fact a
prohibited transaction.

(4) The proposed exemption, if
granted, will not extend to transactions

-described in section 4068{a) of ERISA.

[. Wriltan Comments and Hearing
Request

All persons are invited to submit
wrilten comments or requests for a
public hearing on the proposed
exemption or the proposed revocation of
PTE 789-1 and PTE 8448 to the address
and within the time period set forth
above. All comments will be made a
part of Lhe appropriate record.
Comments and requests for a hearing
should state the reasons [or the writer's
(nterest in the matter. Comments
received will be available for public
inspection with the application for
exemption at the address set forth
above,

K. Paparwork Reduction Act

In accordance with the Paperwaork
Reduction Act of 1980 (Pub. L. 88-511),
the reporting provisions that are
included in this proposed clasa
exemption are being submitted to the
Offfice of Management and Budget for ita
review and approval,

g
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Proposed Exemption

On the basis of the facis and
representations set forth in the
application and this document, the
Department proposes the following
exemption under ERISA Procedure 75-1
and sections 408(a) of ERISA and
4975(c)(2] of the Code to read as follows:

Section I Definitions and Special Rules

The following definitions and special
rules apply to this exemption:

[a) term "person” includes the
person and affiliates of the person.

(b) An “affiliate” of a person includes
the following:

(1) Any person directly or indirectly
controlling. controlled by, or under
common control with, the person.

(2} Any officer. director, partner,
employes, relative (as defined In section
2(15) of ERISA), brother, sister, or
spouse of a brother or sister, of the
pECson.

{3} Any corporation or partnership of
which the person is an officer, director
or partner.

A person is not an affiliate of another
person salely because one of them has
investment discretion over the other's
assets, The term “control” means the
power to exercise a controlling influence
over the management or policies of a
person other than en individual.

{c] An “agency cross transaction” is &
securities Iransaction in which the same
person acts as agent for both any seller
and any buyer for the purchase or sale
of a security.

{d) The term “covered transaction”
means an action described in section I1
(a). (b} or (] of this exemption.

[e] The term “effecting or execuling a
securities transaction” means the
execution of a securities transaction as
agent for another person and/or the
performance of clearance, settlement
custodial ar other functions ancillary
thereto.

(1) A plan fiduciary is independent of
a person only if the fiduciary has no
relationship to or interest in such person
that might affect the exercise of such
fiduciary's best j ent as a fiduciary.

() The term “profil” includes all
charges relating to effecting or execuling
securities transacations, less reasonable
and necessary expenses—including
reaspsnable indirect expenses (such as
overhead costs] propertly allocated to
the performance of these transactiona
under generally accepted accounting
principles.

{h) The term “securities transaction”
means the purchase or sale of securities.

Section II. Cavered transactions

Effective (insert date 30 days after
date final exemption ia published in the

Federal Register], if each condition of
section 111 of this exemption is either
satisfied or not appliceble under section
1V, the restrictions of section 406(b) of
ERISA nnd the taxes imposed by sectivn
4975 (a) and (b) of the Code by reason of
seclion 4975(c)(1) (E] or (F} or the Code
shall not apply to—

{a) A plan fiduciary's using its
authority to cause a plan to pay a free
for effecling or executing securities
transactions to that person as agenl for
the plan, but enly to the extenl that such
transactions are not excessive, under
the circumstances, in either amount or
frequency;

(b] A plan fiduciary's acting as the
agent in an agency cross transaction for
both the plan and ane or more other
partiea to the transaction: or

{c) The receipt by a plan fiduciary of
reasonable compensation for effecting
or executing an agency cross transaction
to which a plan is a party from one or
more other parties to the transaction.

Section {II, Conditions

Excepd to the exienl otherwise
provided in section [V of this exemplion,
section II of this exemption applies only
if the following conditions are satisfied:

{a) The person engaging in the
covered transaction is not a truslee or
administrator of the plan or an employer
any of whose employees are covered by
the plan.

{b) The covered transaction is
performed under a written authorization
executed in advance by a fiduciary of
each plan whose assets are involved in
the transaction. which plan fiduciary is
independent of the person engaging in
the covered transaction.

{¢) The authorization referred lo in
paragraph (b] of this section is
terminable at wiil by the plan, without
penalty to the plan, upon receipt by the
authorized person of written notice of
termination.

{d] Within three months before an
authorization is made, the authorizing
fiduciary is furnished with any
reasonably available information that
the person seeking authorization
reasonably believes to be necessary for
the authorizing fiduciary to determine
whether the duthorization should be
made, including a copy of this
exemplion, the form for termination of
aulhorization described in section [l{g),
and any other reasonably available
information regarding the malter that
the authorizing fiduciary reasonably
requests.

{e) The authorizing fiduciary ia
furnished with & confirmation slip for
each securities transaction underlying a
covered transaction within 10 buginess

D-3970 77’ 4

days of the securitiea transaction
containing the following information:

(1} A statement that the person
effecting or executing the securities
trananction is acting as an agent for the
plan, and whether the person is also
acling as agent for some other person.

(2) The date and time of the securities
fransaction.

(3) The identity, price and quantity of
securilies traded.

{4) The amount of remuneration to be
received by the person effecting or .
executing the securities transaction from
the plan in connection with the
securities tranaaction.

{5) The source and amount of any
other remuneration received or to be
received by the person eifecting or
execuling the securities transaction in
connection with the securities
transaction.

(M The authorizing fiduciary is
furnished with a summary of the
information required under paragraph
{e] of this seclion al least once per year.
The summary must be furnised within 45
days after the end of the period to which
it relates, and contain the following:

(1) The total of all securities
transaction-related chargés incurred by
the plan during the period in connection
with eovered securilies transactions.

{2) The amount of the securitiea
trunsaction-related charges retained by
the authorized person and the amount of
these charges paid to other persons for
execulion or other services. ’

(3] A statement disclosing whether the
securities ransaction-related charges
are attributable in any part to
consideration for any goods or services
ather than effecting or executing the
transactions, and, if so, a detailed
description of those goods and services
and the amounts paid therefor.

[4] The annualized portfolio turnover
ratio calculated as & percentage of the
plan assels consiating of securitiea or
cush the authorized person had
discretionary investment authority over
{or rendered, or had any responsibility
lo render. investment advice with
respect to (the “porifolio”) at any time
during the period covered by the repori.
For purposes of this paragraph, the
*annualized portfolio turnover ratio” is
obtained by dividing the product of [A)
twelve and (B) the lesser of the
aggregate dollar amount of purchases or
sales of securities in the portfolio during
such time or times during the period that
the authorized person had such
authority or responsibility, by the
product of (C) the aggregate duration of
such time or times, expressed in months
{and fractions thereof] and (D) the
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- monthly average of the market value of
the portfolio during such time or limes.

(g) A form must accompany each
summary referred to in paragraph (f) of
this section expressly providing an
election to terminate the authorization
described in paragraph (b) of this
section with instructions on the uze of
the form. The instructions must include
the following information:

[1) The authorization is terminable at
will by the pian, without-penaliy to the
plan, upon receipt by the autharized
person of written notice from the
authbrizing fiduciary or other plan
official having authority to lerminate the
authorization.

(2] Failure to return e form wounid
rezult in the continued authorization of
tne authorized person (o enaoye in the
covered transactions on behaif of the
plan,

[h) If an agency cross transaction to
which section [V(b) doea not apply is
involved, the following conditions must
also be satisfied:

(1) The information required under
section L[d} or 1V(d)(1){B] of this
exemplion includes a statement to the
effect that with respect to agency croas
transactions the person effecting or
executing the transactions will have a
potentially conflicting division of
loyalties and responsibiiities regarding
Ihe partiea to the transactions.

(2] The summary required under
section U or [V(d]{2) of this
exemption includes a statement
identifying the total number of agency
cross transactions during the-period
covered by the summary and the tatal
amount of ail commissions or other
remuneration received or lo be received
from all saurces by the person engaging
in the transactiona in connection with
those transactions during the pertad.

{3) The person effecting or executing
the agency cross lransaction neither has
[A]) the authorily to cause both any
seller and any purchaser to engage in
the transaction, nor (B) provides any
investment advice with respect to the
transaction to both any sellér and any
purchaser engaged in the transaction.

* (4} The agency cross iransaction is a
purchase or sale, for no consideration
ather than cagh payment against prompt
delivery of a security for which market
quotations are readily available.

(5] The agency cross transaction is
effected at a price no less favorable to
any plan involved in the ransaction
than the “current market price” of the
security, as that term ia defined in Rule
17a~-7{b) under the Investment Company
Act of 1840 (37 CFR 270.17a-7{b)).
Secticn IV. Exceptions From Canditions

la] Certafn Plans Nol Covernng

Eniplayees. Section I of this exzmption
does not apply to covered fransanctions

ta the extent they are engiged in on
hehall of individual refirement accounts
mecting the conditions of 20 CFR

& 2510.3-2{d}, or plans, other than
lraining programs, that cover no
employees within the meaning of 29 CFR
§ 2510.3-3. -

{b] Certasn agency cross (ronsaciions,
Section Il of this exemplion does not
apply in the case of an agency crods
transaction, provided that the person
afferting or execuling the {runsaction (1)
does nut render investment advice to
any plan [or a fee within the meaning of
section 3{21)(A)(ii) of ERISA with
reapect lo the transaction; (2] is not
otherwise a fiduciary who haa
investment discretion with respeet o
any plan assets involved in the
transaction, see 29 CFR § 2510.3-21(d);
and [3] does not have the authority to
engage, relain or discharge any person
who is or is proposed to be a fiduciary
regarding any such plan assels.

{c) Recapiure of profits. Section [1{a}
of this exemplion does not apply in any
case where the person engoging in a
covered Iransaction returna or credils to
the plan all profila earned by that
person in conneclion with the secuarilies
trensactions associated with the
covered transaction. v

[d) Specicd rules for poaled funds. In
the cnse of & person engaging in a
covered transaction on behalf of an
account or fund for the collective
investment of the aasela of more than
ang plau [poaled fund]:

(1) Sections 111 (b), [c] and (d) of this
exemption do oot apply if—

[A) The arrangement under which the
covered transaction is pecformed is
subject to the privr and continuing
authorization, in the manner described
i this paragraph (d](1), of a plan
fiduciary with respect to each plan
whose assets are invested in the pooled
fund whe is independent of the person.
The requirement that the authonzing
fiduciary be independent of the person
shall not apply in the case of a plan
covering only employees of the person.
il the person (i] is an “investment
manager” as defined in section 3{38) of
ERISA. and (i) returns or credits to the
pooled fund all profits earned by the
person in connection with all covered
transactions engaged in by the person
on behalf of the fund.

{B) The authorizing fiduciary is
furnished with any reasonably available
information that the person engaging or
proposing to engage in the covered

transactions reasonably believes to be
necessary to determine whether the
authorization should be given or
continued, not less than 30 days prior 1o
implementation of the arrangement or
material change thereto, and, where
requested, with any reasonably
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available information regarding the
matter upan the reasonable request of
the autherizing fiduciary at any time.

{C] In the event an aulhorizing
fiduciary submits a notice in writing lo
the person engaging in or proposing (o
snguge in the covered transaclion
abjecting to the implementation of,
material change in, or continuation of,
the arrangement, the plun on whose
behalf the ohjection was tendered is
given the opportunity to terminate ita
invesimen! in the pooled fund, without
penally to the plan, within such time as
may be necessary to effect the
withdrawal in an orderly manner that is
equitable to all withdrawing plans ancd
ta the nonwithdrawing plans. In the case
of & plan that electa to withdraw under
this subparagraph {d){1){C), the
withdrawal shall be effected prior to the
implementation al, ar material change
in, the arrangement; but an existing
arrangement need not be discontinued
by reason of a plan elecling to
withdraw.

(D1 In the case of a plan whose assets
are propoged to be invested in the
pooled fund subsequent to the
implementation of the arrangement and
that has not authorized the arrangement
in the manner described in
subparagrapha (d}{1] (B} and (C} of this
section, the plan’s investment in the
pooled fund is subject to the pricr
wrilten authorization of an authorizing
fiduciary who satisfies the requirements
of subparagraph (d){1){A).

[2]) Section Ll[e) of this exemption
does not apply if the report described in
section HI([) of this exemption and a
compilation of the information described
in section [{I[e) are furnished to the
authorizing fiduciary of each plan whose
aassels are invested in the pooled fund at
least once every three months and
within 45 days after the end of the
period to which it relates.

Proposed Revocation of Existing
Exemptions

On the hasis of the material refarred
to in this document, the Department is .
considering revoking PTE 78-1 and PTE
8448, effective 30 days after notice of
the revocation is published in the
Federal Registar, :
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+ " Eigned at Washington, DL, thia 18th day of

|anuary, 1985
Robert A.G. Monks,

Administrator. Office of Pensfon and \Weifare
Benefit Prograrms.
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