[4510-29]
Pansion and Waliare Benefit Programs ‘;
{Prohibited Transaction Exemption 76-5]

CLASS EXSMPTION FOR TRANSACTIONS (M-
WVOLVING COLLECTIVELY BARGAINED MUL.
TiTLE ESMPLOYER AFPPRENTICESHIP AMD
T2AINING PLANS.

Pro.ibited Tronsaction Exemplion

AGENCY; Department of Labor.
ACTION: Grant of class exemption.

SUMMARY: This class exemption

xempts from sections 408(a)1) (A),
(C), end (D) of the Emplovee Retire-
ment Income Security Act of 1974 (the
Act) certain transactions between col-
lectively bargained multipie employer
zpprenticeship plans and emplovers
making contributions to these plans or
employee organizations eny of whose
members are covered by the plans i
certain conditions are met. It appears
to the Department that without the
relief provided by this exemption,
such apprenticeship plans would have
difficulty operating In accordance with
the purposes for which they were es-
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tablished. The exemption affects em-
ployers making contributions to such
lans, sponsoring employee organiza-

ions, and persons who are partici-.

pants in such plans.
DATE: The exemption is effective
January 1, 1975.
FOR FURTHER
CONTACT:

,}r. Rudolph Nuissl, Department of
* LaYor, Washington, D.C., 202-523-

8574 (this is not a toll-free number).

SUPPLEMENTAL INFORMATION:
On July 29, 1977, notice was published
in the ¥zpzmar RzGISTER (42 FR
38794}, that the Department of Labor
(the Department) had under consider-
ation a proposed class exemption from
tne restrictions of sections 406(a)(1)
(4), (), and (D) of the Act for trans-
actions involving: (1) the purchase of
personal property by a collectively
bargained multipie employer-employ-
a2 welfare benefit plan maintained for
the purpose of providing apprentice-
ship or other trzining programs (here-
inaiter referred to as an apprentice-
ship plan) from an employer who con-
tributes to such plan (hereinafter re-
ferred to as a contributing employer)
or 2 wholly owned subsidiary of such
an employer; and (2) the leasing of
real property (excluding office space)
or personal property by an apprentice-
ship plan from a contributing employ-
er or a wholly owned subsidiary of
such an employer. The exemption was
requested in_applications filed by the
fncernational Union of Operating En-
gineers, on bekalf of 45 local affiliated
apprenticeship &nd/or trzining plans
and the Laborers’ Training and Re-
¢raining Trust fund for Northern Cali-
fornia. The 2applicants represented
that apprentices:ip and other training
pians are an essential element in pro-
viding trzined workers for the indus-
tries in which thevy operate. The
proper functioninz of these plans re-
quires that, from time to time, they
purchase goods and lease equipment
or other property for use in the pro-
grams whicn they maintain. It has
been cusiomary for these plans, which
are jointly sponsored by unions and
employers, to ootain such goods and
rentals from employers who are con-
_ wributers to the pians. All such em-
ployers are signatories to collective
bargeining agreements with the spon-
soring unions.

Thne exemption was proposed in zc-
coréznce with the procedure set forth
in TRISA Procedure 75-1 (40 FR
18471, April 28, 1973) and ali interest-
ad persons were invited to suomit com-
ments on the proposed exemption.
The public comments raceived in re-
soonse to this request generally sup-
norted the proposed exemption, al-
thom&H some commentators wurged
thag_ it be expanded to provide exemp-
tive relief for transactlons between ap-
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prenticeship plans and partias in inter-
est cther than contributing employers
(and their wholly owned subsidiaries)
and for transactions prehibited by sec-
tion 405(b)(2) of the Act. These and
other comments are discussed below.

Orgar PARTIES IN INTEREST

The exeraption, as proposed, would
have provided relief for certain frans-
actions between apprenticeship plans
and contributing employers. Several
comments urge fthe Department to
expand the parties in interest from
which, pursuant {o the exemption, an
apprenticeship plan coculd purchase
goods or lease equipment or other

property. Specifically, it was suggested

that an apprenticeship plan be permit-
ted to cobtain goods and rentals from
an association of which a contributing
employer is a member (hereinafter re-
ferred to as a related employer associ-
aticn), from an employee organization
any of whose members’ work results in
contributions being made to the ap-
preaticeship plan (hereinafter re-
ferred to as a sponsoring employee or-
ganization) and from 2 multiple em-
ployer plan which is a party in interest
with respect to the .apprenticeship
plan or related to the apprenticeship
plan by resson of the existénce of
trustees comrmon to both the appren-
ticeship plan and the multiple employ-
er plan (hereinafter referred fo as a
related multiple employer plan).

After consideration of these com-
ments, the Department has decided to
expand the proposed exemption to
permit apprenticeship plans to lease
real property other than office space,*

and to lease personal property inciden-

tal to the lease of such real property,
from sponsoring employee orss
tions. It has been represented that

there is a widespread need among ap-.

prenticeship plans for facllities to
train apprentices.: Many apprentice-
ship plans typically have insufficient
capital to build such training centers,
and, thus, their only realistic alterna-
tive is to enter into leasing arrange-
ments. Traditionally, apprenticeship
plans have leased such training facili-
ties from, among others, the employee
organizations which sponsor such
plans. Sponsoring employse organiza-
tions have an interest in ensuring the
continued existence and financial sta-
bility of the =apprenticeship plans
which they sponsor. Whereas persons
unrelated to apprenticeship plans may
be unwilling or uninterested in leasing
property to such plans, sponsoring em-
ployse organizations often are willing
to devote the necessary time and ex-
pense to provide aporenticeship plans

3Section 4C8(b)(2) of the Act and regula-

‘tions issued thereunder, $2550.408b-2 (42

FR 32389, June 24, 1877), already permit &
plan to le=se offlce space from 2 party in in-
terest if certain conditions are met.
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with the needed training cenfers and
facilities.? Accordingly, the Depart-
ment balieves that permitting appren-
ticeship plans to lease real property,
includinz the lease of personal proper-
ty incidental to the lsase of such real
property, frocm spounsoring empioyee

 organizations under 21l the conditions

of the exemption is appropriate.

At this time, the Department has de-
cided not to extend exemptlve relief to
transactions for the purchase or lease
of personal property (ether than inci-
dental to the lease of real property) by
apprenticeship plans from sponsoring
eémpioyee organizations or for the
lease of real property (other than
office space) or purchasé or lease of
personal propnerty by an apprentice-
ship plan from 2 related employer as-
sociation. The coriment letters did not
supply enough information to demon-
strate to the Department that such
transactions are sufficiently common
to justify class-wide relief. '

With respect to transactions for the
lease of real property (other than
office space) or purchase or. lease of -
personal property by an apprentice-
ship plan from a reiated multiple em-
ployer plan, the Depariment - notes
that section C of Prohibited Transac-
tion Exemption 76-1 (PTE T6-1). (41
FR 12740, March 238, 1976) slready
provides exemptive relief for transac-
tions for the leasing of office space
and sale or Jeasing of goods by a multi-
ple employer plan to another multiple
employer plan which is a party ia in-
terest with respect to such plan,? pro-
vided certain conditions are met. Sub-
ject to the conditicns of PTE 76-1.
then, a muitiple employer apprentice-
ship plan is-not prohibited by the pro-
hibitions of section 406(a) from the
lease of office space or the purchase or
lease of goods from a related muitiple
employer plan. The ‘only transaction
not already exempt from the prohibi-
tions of section 406(2) under section C
of PTE 76-1 is the lease of real preper-
ty other than office space between re-
lated multiple employer plans. The
comments, however, did not make a
showing that relief beyond that pro--
vided by PTE 76-1 is justified or neces-
sary and, accordingly, the Department
has determined not to expand the ap-

:One commentator indicated that few un-
related parties would be willing to enter into
lopg term leases with an apprenticeship
plan because of their concera that the plan
might nof receive edditional nacessary fund-
ing after the conclusion of the collective
bargaininz 2zreement.

st should be noted, however, that not ail
related multiple employer plans are parties
in interest with respect to each other. for
exemple, if plan A merely has the same con-
tributing employer{(s), the same sponsoring
employee organization(s), the same partici-
pants and the same trustees es pian B, and
plan A sué plan B have ne other relation-
ships, plan A and plan B are not parties in

- ° jnterest with respect to each other.
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iceship exemption at’'this time to
employer apprendice-
ship piaps to lease rezl property oahe_f
than office space from related mulii-
pie empleyer plans.

prent 1
zeenit muitiple

TRISTEES AND SICTION 206(3X2)

Several enmments urge {ke D=part-
ment to deiete from the proposed ex-
emption the condition contzined in
section Ii(a)(1) thereof which provided
that: .

Heither the contributing employer. the

wholly owned subsidizry of the employer
nor eny affiliate of such employer or subsid-

iy is o fiduciary with respect to the ep--

prenticeship plan on the date of the trane-
action oF has beena fiduciary respecting the
apprenticeship piaa at any time during the
2 years preceding the dzte of the transace-
tion.

The comments represent that the
structure of certain industries is such
that the trustees of multiemployer 2p-
prenticeship plans representing con-
tributing employers are drawn from
the larger employers in the industry
and these employers generally have
svailable the largest pool of property
for sale and lease to zpprenticeship
plans. Thus, it is asserted that adop-
tion of proposed section II(aX1) would
exclude these employers from engag-
ing in sale and lease transactions with
spprenticeship placs to the detriment
of such plans.

After considering these comments,
_ the Department has dacided not to
adopt proposed section ILI(aX1). The-
Desartment is faking this action be-
ceuse the imposition of the restriction
contained in that section would dimin-
ish substzntially the usefulness of the
exemjition to appregticeship pians and
the other conditions of the exemption
provide sufficient protection for ap-
prenticeship plans engaging in the
same znd lease transactions described
herein. :

while deletion of proposed section
FI(2) L) will psrmit transactions. be-
tween apprenticeship plans and cob-
tributing employers and sponsoring
enions under circumstances where af-
filiates of such employers or members
of such uniops serve on the board of
t-ustees a2dministering the plan, the

Department emphasizes that the ex-
emption, as adopted, does not contain °

relief from sectlon 406(b) of the Act.
In this regard, the Department has re-
ceived comments which urge that €he
proposed exemption be expanded to
inclugde relief from the pronibition of
seciion 4£08(bX2) of the Act. Section
408(b)2) prekibits & fiduciary with re-
speet to 2 plan from acting, in his Indi-
vidual or in any other capaciiy, in any
transzetion invelving the pian on
behalf of = party (or representing &
party) whose interests are sdverse to
the interests of the plan or the inter-
. ests of its participants or beneficiaries,
"“Exertoiion from section £66(h) is not

. Decsssary for many of the transacltions -

-

:zation selling or leasing the
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in which epprenticeship plans pur-
chase or lease property from periies in
interest because such Eransactions are
‘with parties who are not fiduciaries
=2nd de not invelve the approviag fidu-
ciory in transactions which weuld be
prohibited by section 406(b). More-
over, section 43B(a) of .the Act states
that the Depariment oy not grant
an exemption from sgebion 406/b) of
the Act without afiording an opportu-
nity for & hezring. Such a hearing
with respect to this exemption would
further delay its adoption in final
form. Consequentiy, for these reasons,
the Departmert has detérmined to
adopt the exemption without provid-
ing relief from section 408(b) of the
Act. Interested persons may wish te
bring to the ettention of the Depart-
ent, by =application in accordance
ith the procedure established in
ERISA Proc. 75-1 (40 FR 18471, April
28, 1975), as amendad (42 FR 57183,
November 1, 1977), their views ss to
whether the exerption, as adopied,
should be amended to include relief
from any of the prohibitions of section
406(b) of the Act, and, if 5o, the rea-
sons therefor. b
With respect to the absence of relief
from section 406(b) of the Act, the De-'
partment notes.the following. Section
406(b)(1) of the.Act rohl%its
ciary of a plan from \

for his own account. It would consti-
tute a

ee of an apprenticeship plan who was,
for example, an employee, officer, di-
rector or other affiliate of a contribut-
ing employer to participate in a deci-
sion of the plan to purchase or lease
property from such contributing em-
ployer. Similarly, a trustee of a plan
who was a member or officer of the
union sponsoring the lan  would
enga e in an act described in section
40 (l%(l) of the Act by participating in
a decision of the plan to lease property

from such union. However, by remov-,

ing himself from all consideration by
the plan whether or not to engage in
the tramsaction and by not otherwise

-exercising any of the authority, con-

trol or responsibility which makes him
a fiduciary to cause the plan to engage
in the transaction, the trustee (wEo IS
associated with the contributing em-
ployer or sponsoring employee organi-
1 ) property
to the plan) could avoid engaging in a

:'ectlon 406(b)(1) prohibited transact-

ion. ‘

GESZRAL INFORMATION .

The sttention of interesied persons
is directed to the following :

(1) The fact that & transaction is the
subjeect of an exemption granted under
section 408(z2) of the Act does not re-
lieve & fiduciary or party in interest
with respect to & plan to which the ex-

I a_ fidu-
f  dealing with “the .
assets of a plan in his own interést or,

] rohibited transaction under:
section 406(b)(1) of the Act for a trust-!

emption is gppliczble from eertain
other provisions of the Asb including
any prohibited trznsaction previsiens
ts which the exemption does not
apply 2nd the general fiduciary re-
sponsibiiity provisions of section 48¢
of the Act which reauire, 2moRg other
thinys, tast 2 ficuciary discharge his
duties respecting the plan solely inthe
inter=sts of the participants and bene-
ficiaries of the plan and in 2 prudent |
fasnion in sccordance with section
404(2)(1)(B) of the Act; :
¢2) This exemption does not extend
to transactions probibited under sec-
tions 408(2)1) (B} and (E), £06(2)(Z)
or 406(b) of the J :
¢3) This exem

iministrative or statutery. éxemption
or transitional rulé is not dispositive of
whether the transaction is in fect a
prohibited transaction. 5
EXEMPTION

In accordance with section 408(za} of
the Act and the procedures set forth
in ERISA Proc. 75-1 (4¢ FR 18471,
April 28, 1275), and based upon the
entire record, the Department makes
the following determinations: (a) the
exemption is administratively feasible;
(b) the exemption is in the interests of
the plans affected and their partiei-
pants and beneficiaries; and (¢) the ex-
emption is protective of the rights of
participects and beneficiaries of the
affected plans. Accordingly, the fol-
lowing exemption is granted, effective
January 1, 1875, under the authority
of section 408(2) of the Act and in ec-
cordance with the procedures set forth -
in ERISA Proc. 75-1.

Secfion IL—Transactions Covered by
this Ezemption. (a) The purchase of
personal property by a multiple em-
ployer welfare benefit plan main. -
tained for the purpose of providing ap-
prenticeship or other training pro—
grams (hersinafter referred to 28 an'
apprenticeship plan) from zn employ—
er who makes contributions te such
plan (hereinafter referred to as & con-
tributing emplover) or from a wholly-
owned subsidiary of such ax employer. -

(b) The leasing of personal property .
by =n spprenticeship plan from & con-
tributing employer or from e wholly
owned subsidiary of such an employer.

(c) The leasing of real property
(other than officz spzee within the
confemn -ticn of section 4€8{bX2) of
the Act) by an spprenticeship plan
from a contributing employer, "2
wholly owned subsidiary of such an
employer, or from 2n employee grgant-.
zation =ny of whose members” work re-
sults in contributions being made to
the gporenticeship plen (hereinafter-
referred toc &s & sponsoring empiloyes
orgaaization). ) it
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(d) The leasing of personal property
incidezatal to the leasing of real prop-
erty oy an apprenticesnio plan from 2
spornsoring employvee organization.

Section IL—Conditions. The trans-
actions described in section I above are
exempt caly if:

{2) The transaction is on terms at
teast as favorable to the plan as an
arm’s-length transaction with an unre-
lzted party would be;

(b) The transactiom is appropriate
and helpful in carrying cut the pur-
poses for which the plan is established
or maintained;

(¢c) The apprenticeship plan which
enters into any of the transactions de-
scribed in section I above maintains or
causes to be maintained for a period of
6 years form the termination of any
such transaction such records as are
necessary to enable the persons de-
scribed in paragraph (d) of this section
to determine whether the conditions
of this exemption have. been met,
except that:

(1) This paragraph (¢} and para-
grapn (d) below will not apply to
transactions effected prior to July 24,
1978, and

(2) A prohibited transaction will not
be deemed to have occurred, if due to
circumstances beyond the control of
the fiduciaries of such apprenticeship
plan, such records are jost or de-
stroyed prior to the end of the 6-year
period; and

(d) Notwithstanding any provisicns
of subsections (aX2) and (b} of section
504 of the act, the records referred to
in paragreph (b) of this section are un-
conditionally available at their cus-

‘tomary -location for examination

during normal business hours by (1)
the Departinent of Labor, (2) any con-
tributing employer, (3) any employee
of a contributizg employer, (4) any
sporsoring employee organization, (5)
any person receiving benefits under
the apprenticeship plan, and (6) any
culy authorized employee or repre-
sentative of 2 person described in (1)
through (5).of this paragraph. -

Section IIL—Definitions. For pur-
poses of this exemption the term
“multiple employer welfare benefit
plan” means a welfare plan which is a
multiemployer plan within the mean-
ng of section 2(37) of the Act, or a
welfare plan which meets the reguire-
ments of at least subsection 3(37)(A)
(i), ¢i) apd (v) of the Act.

Signed 2t Washingten, D.C., this
24th day of Riay 15878,

Ian D. Lanorz,
Administraior, Pension Weljiare
enefii Programs, Labor-Afan-
cgement Services Administra-
tion, Depariment of Labor.
{FR Doc. 78-14897 Filed 5-24-78; 3:44 pm1
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