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‘[Prontbited Transection Exemption 76-1]
EMPLOYZE BENEFIT PLANS

Class Enmptums From th:bctions Re-
specting Certain Transactions in Which
Multiemplayer and. Muldph Employtt
Plans Are Involved . S e
. On June 2, 1975, notice-was pubuahed

in. the FrorraL Recistzr (40 FR 23798)
that the Department of Labor (the De-
partment) and the Intermal Revenue
Service (the Service) had under con-
sideration proposals to exempt certain
classes of trznsactions in which multi-
employer plans (as defined in section
3(37) of the Employee Retirement In-
come Security-Act of 1974 (the Act) and
section 414(f) of the Internal Revenue
Code of 1954 (the Cod=)) are involved
from the restrictions of sections 406(z)
.and 407(a) af the Act and the taxes im-
posed by section 4975(a) and (b) of the
Cade, by reason of section 4975(c) (1) (A)
‘through (D) of the Code, pursuant to
section 408(a) of the Act and section
4975(c) (2) of the Code. The exemptions
were proposed in accordance with the
procedures set forth in ERISA Proce-
dure 75-1 (40 FR 18471, April 28, 1975)-
and Rev. Proc. 75-26, 19751 CB. 122,
and all interested persons were invited
to submit comments on the proposed ex-
emptlons. The Department and the Serv-
ice have given careful conslderation to
the comments which were received and
have determined to grant the: proposed
exemptions, as modifled, u set !ort.h
below:

As Indicated In the notlce of June 2,
“1975, the Department and the Service
have been informed that multiemploye
plans engage in numerous transaction$
which are established and customary/n
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nature, widaspread in usage, and reason-
able in their terms, but whicah may be
prohiblted transactions within the
‘meaning of sections <405 znd 407(z) of
the Act and section 4975(¢) (1) of the
Code. .

There have been.identified to the De-
partment and the Scrvice several classes
of such transactiuns. Three of these
classes of traznsactions are the subject
of the class exemptions set forth herein.

The Depariment and the Sarvice have
determined inat class exemotions are
necessary in the case of multiemployer
plens and other collectively bargained
muitirle ciover plans bzcause such
plans trequently engage in eperationally
similar transactions havinz common
characteristics which. zre distinctive for
multiemployer and other multinle em-
ployer plans generally, notwithstanding

_that a variety of industnu witih 2 mul-
_tiplicity of parues aund differing relation-
“ships are involved. Class exemptions are
also justifiable for classes of transactions
eugaged in by multiemployer plans and
other collectively bargained multipls em-
ployer plans bscause such plans are
jointly adm..mstugd within the mean-

ing “of section 302(c) (5) of the Labar

Management Relations ﬂAct. 1847 (29
"US.C. 186(¢e) (5)) . For purposes of these
cln.ss exmmﬂnn.s gnd except as other-
2d below, multiemvloger plans
ple employer plans will herein-
‘after be conecﬁvely referred to as multi-
ple emplayer plans,. as that term is
defined in Sec. II of the exemption relat-
‘ing to delinquent employer contribntions,
‘Sec. IIT of the exemption relating to con~
_sttucuan loans, and Sec. III of the ex-

tio ng to office spacs, admm-

istrative serv!cu and goods.

. General Inlormatwn The a tentxon of
interested persons. i.s dxrecced tn the
Xonowtng

' (1) The Iact that a transaction is the
subject of an exemption grantsd under
section 408(a; of the Act and section
4975(c) of the Code does not relieve 2
flduciary or other party In interest or
“disqualified person with respect to a plan
‘to which the exemption Is applicable
from certain other provisions of the Act
and the-Code, including any prohibited

_.transaction provisions to which the ex-

emption does uot apply ard the general
fiduciary responsibility provisions of sec-
tion 404 of the Act which, among other
things, require a fiduciary to: dischirge
his duties respecting the plan solely in
the interests of the plan's partictpants
and beneficiaries and in 2 prudent fash-
lon in accordance with subsection (2) (1)
(B) of section 404 of the Act; nor does
it affect the requirement of section 401
.(a) of the Code that a plan must operata
for the exclusive benefit of the emplovess
of the employer ma.intmmnx the plan
and their benaficiaries.

(2} The exemptions contained herein
do not extend to transactions prohibited
under section 408(b) of the Act and see~
tion 4975(¢) (1) (B) and (P) of the Coda.
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&.A The ezempttons sat forth herein
sre supplemental to, and not in deroza-
tion of. any other provisions of the Act
and the Code, includinz statutory e=-
emptions and transitional rules, Further-
more. the fact that a transaction is the

. subject of an exemption Is not disposi-

tive of whether the transaction would
hava been a prohibitad traasaction in the
chsence of such exemption or, though it
would have bzen a pronibited transec-
tion. is exempt by operation of a statu-
tory exemption or a transitional rule.
(4) Each class exemption contained

_herein is applicable to 2 particular

transaction only if the transaction satis-
fles the conditions specified for the class
In which it falls.

(3) The three class &Mpﬁons set
forth hierein are 2vailable by their terms
not oaly for multiemployer plans, but
also for other multiple employer plans
which would be mulitiemployer plans
undeg section 3(37) of the Act and sec-

tion 414(D) of the Code, except that the,
. amount of contributions mads nnder the

plan for & plan year by each employer
making such- contributions is not less

. than 50 percent of the agzregate amount

of contributions made under the phn for

. that yvear by sll employers making such

contribution (as required by ssction 3
(37) (A) (i) of the At and section 414
(D) (1) (C) of the Code), or benefits are

not paynble with rupe:t to each partici- .

paut trithout regard to the cessation .of
contributions by the employer who had

- employed the participant (as required

by section 3(37 (A) (iv) of the Act and

- section 414(f) (1) (D) of the Code). Thus,

for purposes of these cliss exemptions,
a plan will be deemed to be & mumplo

. empioyer plan so long as more than one

employer is required to contribute to the
plan (secton 3(37) (A) (1) of the Actand
section 414¢D) (1) (A) of the Code) sad
the plan i{s maintained pursuant to one
or more collective-barzaining agree-
ments between an employee organizition
or employee representatives and more
than one employer (section 3(37) (A) (1D
of the Act and section 414(f) (1) (B) of

- the Code). This modification is based on

information breught -to the attention of

the Department and the Service in sev- |

eral written comments that such plans

S engage in transactions which are similar
to those engaged in by multiemployer.
plans and shm_nd he truted in a sunnu .

: - employers have littie, if any, control over

fashion.

(8 In aecoxﬂsnce mth section 408(3)
of the Act and section 4973(c) (2) of the
Code, and based upon the entire récord,
including the written comments sub-
mitted in -response to .the notice of
June 2, 1975, the  Department and the

Service make the following findings and

doterminations:

(1) The class exemptions set forth
herein are administratively feasibla;

(i) They are In the interests of plans
and of their ‘particlpants and bene-
ficiaries; and

(1113 They are protective of the rights
of pa.rucxpnnt.s and benem:urla of

A De!lnquent emplayer contributions.
An employer p_urﬁc!paung in a mulitiple

. Code and t.hst the class exemption relat-
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employzr plan (a “participating em-
plover™) is generally obligated uader the
terms of the plan or of 2 cotlectlve bar-
gaining agreem=nt to make pericdic con-
tributions to the plan. Multiple employer
plans are often confronted with the
problem of delinquency in participating
employer contributlons since such plans.
by their very nature, have a mulcplicity
of participating employer- of varying
size and finaxcial sttength and at times
one ot more participating employers may
bs delinquent in making such contribu-
tions. In the course of their colléction’
efforts, multiple employer plaps fre-
quently delay or extend the time for pay-
ment of contributions pursuant to
uaderstandings, n.mngements or agree-
ments in circwnstances where it appears
that collection of the full amount due
the plan would ba jeopardized were the
plan to attempt to force immediate full
payment.
In ths motice of June 2, 1975; the De-~
pactment and the Service stated that 2

" questian had. ‘been raised as to the extent

to which such delinquencies, delays, or
extensions constitute prohlbl-.ed transac-~
tions undar sections 406 and 407(a) of
the Act and sectiorn 4975(c) (1) of the

juent employer contributions

‘that may exist in this area’
a.ndtho verse effects to plans and their -
; ts and beneficlaries that may
ha caused by such uneemlnw. :
After considering the comments which
have been submitted, it is the view of the
Department and the Sarvice that gen-
erally neither the fatlura of a participat~

-ing emplmr in & miultiple employer plan
tr-nm

n to the plan when
e nor the failure
. ect such a ‘delinguent

constitutes & prohibited
tmmcﬁon under section 408 and 407(a)
of the Act and section 4975(c) (1) of the
Code. However, if the plan is not making
systematic, reasonsbie snd diligent ef-.
forts to collect deunqumt contributions,
or the fallure to collect is the result of
an :mnzement. agreement or "under-
standing, express ot implied, between the
plan and the delinquent employer, such .
fallure to collect a delinquent employer

'contﬂbuﬂonm:ybedeemedtobeapm-

hibited transaction.
‘Nevertheless, becauss participating

the contribution collection efforts made
by plans, paragraph (b) of the exemption
now provides that participating- employ-
ers shall not be subject to the civil
penalty which may be assessed under -
section 502(1) of thn Act or the taxes im-
posed by section 4975(a) and (b) of the
Code for prohibited transactions involv-
ing delinquent employer contributions,
except In the case of arrangements,
agreements or inderstandings which are
clearly unreasomable. Thus, with this
limited exception only plan fAduciaries
will be liable for prohibited transactions
involving delinquent employer contribu-
tions when stich transactions are not ex-

hersin,

)

‘in lght of

1

The written comments which have
been submitted indicate that man: mmul-
tiple employer plans have adopted writ-
tea procedures for the o-desly collzclion
of delinquent émployer coubrituticns
which involve reasorcable, duu,ent aad
systematic rethods [or th2 review of 2m-
ployer contribution sccounts by roeans
of, for exzmple, reporis and questioo-
naires. from employers and field audits,

‘and which involve ressonable, diigent

and systematlic methocs for the colisc-
tion of delinquent employer contricu-
tions by means of, for example, th2 auto-~
madtic, contiactual imposition on delin-
quent employers of charges for liguidated
damages. interest, or plan expenses for
collection of delinquent contributions,
the placing of employer contributions ia
escrow eccounts prior to the date suca
contributions are due, the purchase of
bonds by emplosers to guzraniez ths
payment of contributions to a plan, or
the institution of wvarious forms of
appropriate legal action.

Plans which do not establish and im-
plement collection procedures which are
ressonable, diligent and systematic may
be found to be engaging in prohibited
transactions under sections 408 and
407(a) of the Act and section 4975(c) (1)
of the Code in failing to collect delinguent
contributiops. .

Under certain circurasiances raull tinle
employer plans may find it necessary
.and in the interests of the plan acd. of
.. its participants aad beneficiazies’ ‘to par-
-mit employe.-s in upp:dprlata situstions
to pay contﬂhuﬁm atter the dale on’
which such comtributions are due, often
in periodic installments, =zs the only
means by which it can - ‘reasonably be
expected that tha plan u ately will
receive payments of such

of the delinquent employer_ a.nd tha ex-
penses that the plan would Incur g con-
tinuing to aitempt to collect the em-
ployer's entire contribution xmmedi.ste'.y.

In addition,”many of the Jetters of
comment have asserted that based on the
poor financial contdition of some delin-
quent employers and the expenses of
collecting delinguent contributions from
such employers, it is often found to be
in the interests of multipls. employer
plans and of their participants and bena-
ficlaries for the plan to discontinue col-
-lection efforts with respect to such
employers and either to enter into an
agreement for the payment of less than
the full 2mount of the contributico cue

D 5

=1

in satisfaction of the entirs amount of -

the employer’s contribution or to write
off such employer’s delinquent caatribu-
tiofi as uncollectable,

Such arrangements, a«reement.s ot

understandings whersby a muitiple em-
ployer plan agress to the late or delayed

‘payment of employer contributions, or

payment of less thon the full amount of
such contribution, or those situations ia
which 2 plan writes off an employer con-
tribution as uncollectable, may constituta

prohlbited transactions under sections

406 and 407(a) of the Act and section

.4975(c) (1) of the Code.
empt under t_be class exemptlon provided

Neverthsless, based on th2 information
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‘furnished and the representatiors made
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in tie .:rittan ccm.. ents, Lue Deparf—
mont ond the Service find that it is 2d-
minist=atively feasitle, in ths interesis
ol pm:'.s and of thair participants anc.
berefcicties, 2ad protective of the rignts
of particizants and benefciaries of placs
to grant tie ezemptioa set forth.in sec-
tior I below with respect to such classes
of trensactions.

As vmted in paragraph (3) of ths Gen-
eral Information sectica of the Pream-
Ele, t'hs c..ss exemption covers not only
multiemployar plags, but alsg other mul-
tiple employer pans. In this regard, an
erployer association which is the spoaser
of 2n emyployee benelil plan whick is nos
coung:l:-v@y ba.rg:u..ed. but which has a
siznificant number of upafiliated em-
ployers contr ing to the plan
mitted a lettel

tions that are e
p]oyer pla.x_zs_

because pians w. hmh are not, couecm-ely
l;-v-ga:.ned a.rs nqt. jomtly ad:nim.steted

pllcn.t!ans for a.n X
tionis involving tha
quent emplayer contrfbutipm by em-
plosee bemefit plans which a.te not’ col-

lectivels barzained.

‘1t should be noted ....a.f.evenxl 2 t'ans—-
action is not in violation of, or is exempt
from, the prohibited tracsaction provi-
sions, any failure to make a contrihution..
may result in a failure.to meet the
minimumr funding standards caontained -
ianzafT‘nanttheActand,whm
relevant, secon 412 of the Code, and
may subfect the dzlinquent employer to
2 tax under section 4971 of the Cade.
Nothing in this class exempticn shaill be
constrizsd to exempt participating em-
ployers from the !u,ndmg requirements
of the Act or the Code. -

Exemptwn. Aceordingly, the following
exemption Is eranted under the authority
of sectidn 408(a) of thea Act and section
4975{c) (2) of the Code and in accord-
ance twith the procedures set forth fin .
ERISA Procedure 75-1 (40 FR 18471,
April 28, 19757 and Rev. Fioc. 7a—2u,
1975-1 C.B. 722:

Sec. 1. Efective Janua.rs-l 1975— .

ta) The restrictions of seciions 405(a)
and 107(2) of the Act shall not apply to: .

A1) Any arrangement, zgreement or.
understanding between 2 multiple ém-
ployer pian and sny employver any of.
whose emplojees are covercd by suck
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plan, wieseby the time Is extenced. for

the makiangz ol o contribution -by such
employer ta sceh plan, If the Iauow'mg
conditions are met:

(i} Prior to enterizz into such er-
rangemext, agreement or understandingz.,
the pian has mada, or has caused ta he
made, sueh reasoaasle, dilizent and sys-
tematic eZarts as are appropriate urder
the circums?ances to collect stch con-
tribusion;

(ii) The terms of suci arrangement,
agreement or tndesstanding are set forta
in writing and are reascnable under the

cucu:nstaf.ncs baaed on. the l;k.ehhood ot

to ‘ecllect. such e.nnn-mut:ou tbmlwh
means . other than such armnge_ment,
sgreeu;mt ar u.nda:

(3) A determination by 2 multiple em-.

. ployer plan to- consider a. cnatribuuon

due ths plan from any ¢
whose employees. ar
plan 25 uncallectable ;
and to terminate efforts to ccllect such
contribution, if the following. conditions
2re met:

(D Prior to maLinz such . deter:mna.
tion, the plan Has made, of has caused.
to b= made, such reasenable. dxlxge.nt.
and systemztm efforts as are appropmte
under the circumstances to csllect such
contribution or any part theréof: and

(ii) Such detsrmindtion is set forth in
writing 2nd is résasonabls and appropri--
ate based on the likelinood of coilscting
such contsributioa of the approkimate ex-
penses that wauld be incitrred if the plan
continueqd to attempt to colletit such con-
tribution er any part thereof. i
- (h) If an employer any of whose em-
ployees are covered by 2 multiple em-

hu."

'nla.n &mthammmzaf.sect&nnmm)

enm

player plan f2is to make o required ¢os-
tribudon to suck plaa whnen such coaut-
ulioa i due, or coters into an crrangs-
ment, agreement o7 undersiancing with
such plan described i1 paragrach (o) (1)
or (=) (2) with ras:z::: Lo die paymnenti of
such coatricution, oc if ths plan makes 2
d'-te-'mm..tx..n cescrited in para .,.mph.
12) (3}, such emiloyer shali pet Ee sud-
ject t.o the civil penuity which may kte
assessed under seciica 503d) of the Act,
or lo the taxes impcsad by sectici: 2373
(2) 2nd (b) of the Code, by reasor a1 $2¢-
tion 4973¢6) (1) (A) thrcush (D) of the
Cade, except in the case of aa arrange-

‘Taent, zgrce..._ent ¢z undarstandicz de-—

scribed in paragma"l (a) 1) or (i (2),
where tne terms thereof are ciearly un-
rea.san..ble ‘under tiie circumsiances
z$edod the likelinacd of collecting such
ceetrisutis2 er the npp"s.umate expéensas
tHat would be fazurred i 'the plag con-
tinued to a..l:e-np.. to coliest sich coniri=
n. threizgh m22s. othar thag siuch
1: n.e.man-. :ba'reemen. or undersiand-

Scc. 1T, .De initions: ;c. pur*oos of
séctioa I zbove, the térsh “multiple em~

- ployér plag” shall mean an emplojée

penefit plan which (S 2 multlemployer -

employees ase covered by the pian (“pat~
ticipating employe:s") However, the in—
- facination that was provided to the Da=
partment and the Sarvice as the basis for
tHe progosal of the class exempiion fge
construction laans on June 2, 1975, acd
the let-.ars of commént submitted with
respect to the proposal did not proOv ride 2.
sufieient Basis for the zranting of a class
exemgtion for Fermanent mnr*.ssge
loans. Accordingly, the exemption as pro-
posad, and as granted herein, ‘relatesonly”
to canstriction loaascIt ¢ daes nct apply to
permanenf. morf3age !oan.s Setween ml=-
tiple employer plans parl:x"ua?.u.‘.d‘
" employers, or ta ccoimitnents ircos such
plans to pariicipating emp!oyers to pro-
vide mortgage loass S0 psrsous whba pur-
chase impzoved ren.l provgrtz; fzam par-
naLce or June 2, 1575 ho-ve‘er. the De-
partment and the Service are prépezed.
to consider any applicaticns which ms¥
hereafter be mpade to the agencies for
exemptions with respect to other classes
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of trapsactions Involving 'multip‘,e em=
loyer plans.
. A’. qupxbfon was raised in severel let-
te=s of comment with respect to whether
5 loaa by & multiple employer plan 0
- au owmer of real property who. is not &
party in Intersst o- disqualified person
witn respect to such plan would consti-
tute a prohnibitad transaction under sec-
tton 405(a) of the Act and secticn 49375
(c) (13 (A) through (D) of the Code if
the lount is for the purpose of enabiing
such property owner to make construc-
tion impsovements on such real property
and the property owner contracts with
an employer participating in the plan
to make such construction iolprove-
ments. It is the view of tne Department
aad-the Service. based on tne principles
ecuncinted in ERISA I2 75-2 and TIR-
1346 (February 6, 1975), that such lo2a
would not constitute 2 prohibited ttans-
action under section 406(a) of the Act
and section 4975(¢) (1) (A) through (D)
of the Code; sithougna, of course, such a
loan may give risé to a prohibited trans-
actipa if, for example, the logn is made
.in tae context of an arrangément for &
specific participating employer to fur-
nish 2 portion of the construction, and
such empioyer has a controlling influence
over thie plan's decision to make the loan.

' conditions contained ia the
proposed exemption was that the deci-
tiple erployer plan to make

“loan to s participating

o~

from, its own It
investment gul

- by the trustees o

* such ristitution fo

: : he plan. It was sug-
gested In the writtéen comments that this
corditioni should be expanded to permit
the internal investment committee of &
plan to rake such decisions for the plan.
and to permit savings and loan associa-
‘tions subject to regulation by the Fed-
eral Home Loan Bank Board to make
such decislans for a plan, under similar
circumstances as those set forth with
respéct to banks and insurance com-
panles. As regards the suggestion with
respect to internal plan investment com-
- mittees, the letters of comment and the g
inforsnation made svailable to.the De-
partmient and the Service have not fur-
nished sufficient supportive data to per-

mit the Department and the Service to -

grant au expanded exemption, partic-
ularly with respect to the safeguards
which should be imposed for the inclu-
slom of internal investment .commitiees
in order to protect the rights and inter-
ests of plans and plan participants and.
beneficiaries. Accordingly, the exemption
has not been modifled to extend declsion-
making authority to intermal plan in-
vestmant committees. As noted above,
however, the Department and the Serv-
ige are prepared to consider any applica-
tion which may hereafter be made to

_ FEDERAL
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the sgencies for =xemptions with re-
spect to ciasses of transactions involving
multiple empioyer plans cther tozn
those tcansactions covered by the elss
exemptlons granted bkerein.

wita rezard to federally chartered
savings and loan associations, which are
subject to extensive regulation by the
Feceral Home Loan Bank Board wita
respect to their real estate lending prec-
tices (see 12 CFR Part 545), the exemp-
tion hos been cxtended to permit fed-
eral savings. and loan ‘assgciatlons to
make plan decisions for constriuction
loans to participating employers under
conditions similar to those imposed on

Jbanks and insurance companies. S

The retroactive exemption set forth in
section X below is effective with respect
to all construction loans made by naulsi-
ple employer plans to participating em-
ployers for which a multiple employer
plan was cormitted under & binding
contract in effect prior to June 3, 1975,

e Despartment and tha. Service note

tions of sec-
2) (A) of
exemption
saction pro-
407(a) of the

of such a contract)

extension of credit ri

favorabla to '
e htat

OTTESPOX _provisions of prior
law). Other modifications intended to
clarify the terms and conditions of the
exemption have 2150 been made. - -

In addition, many of the cor

are related to conmstruction. The Depart-
ment and the Service do not consider
it appropriate to extend the scops of this
exemption to such loans on the basis of
the comments recelved; however, thesy
will consider applica ';‘om for exemptions

a Yoy
: oD is granted under
ity of section 408(a) of the Act and sec-
tion 49876(c) (2) of the Code and in ac-
cordance with the procedures set forth in
ERISA Procedure 75-1 (40 FR 18471,
April 28, 1973) and Rev. Proc. 75-26,
1975-1 C3B. 722: i "
Sec. I. Prospectivz. Effective June 3,
1975, the restrictions of sections 408{a)
and 407(8) of the Act and the taxes im-
posed by section 4375 (a) and (b) of the
Code, by reascz of section 4975(c) (1) (A)
through (D) of. the Code, shall not apply
to a loan made by a multlple employer

plan to a participating employer, pro-
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vided that the followinz conditiops 2r¢
met: :
(2) Thelranlsa construction loan.
(b) Thz declsion to make the loax fs
made on behalf of the plaa by 2 banXor
insuragce company whick maets the ra-
quirements of sectioa 3(22) of the Act.
or by 2 savings and loan 2ssociation sud-
ject to regulation by the Federal Homs
Loan Bank Eoard, pursuant to such
bank's, insurarice compac;’s, o savigzs
and loan association’s soie discretionasy
_authority or control with respect to its
management or disposition of the plan
. assats used fo make such loan (as dz-
fined in section ILI(b)). - .
(c) Neither tke plan, the pariicipatizz
employer to whora the iosn is made. Coz
anizatisa any of wicse

mambers 2 red by the plan has the
power to e a coetroilicg influence

ovér the management or policies of such
bank, insurance company or savings sxd
loan association.

(@) The bank, iosurarce company, of
savings and losn association commenly
makes construction Isans on, similar
terms and conditions from its own fuacs.

(e) Such Ican satisies tde qualijca-
tions established by the baak, insurance
company, or savings and loan assocla-
tion for making such loan from its o¥nx
tunds. 3

(f) Before the loan is made, the par-
ticipating employer to whom the lozn is
ade and the plan have received o writ-
nitmect runoing to boctg.-t‘;‘é

t of such

(h) The plan maintains or causes tobe

- meintainied  for a period of six years

from the date of such tramsaction suck
.records 8s aré necessary to enable the
persons described in paragTaph () of

this
" ¢onditions of this exentption have bezn

127

: ts of 2)
the aggregs ount o -
the plan in Joans to all partict <
ployers does -niot excesd 35 D . af

. the fair marcket value of the ot
the plan. - :

section -to detersine whether the

met, except that (1) s prohibited trans-

. actdon will not be dezmed to have oc-
curred if. due to clrcumstances beyocd

the control of the plan fiduciaries, such |

* records ere lost or destroyed prior to the
end of such six-ysar period, and (2)
such employer shall not be subject to the
civil penalty which may be assessed ue-
der section 502(i) of the Act, or to the

. taxes imposed by sectica £975(a) and ()

- of the Code, if such records are noct

rasintainesd, or ave not available for ex- .

amicatlon ‘as reguired by paragraph ()
below.

() Notwithstanding anvthing to-tha--

contreiy in subsections (3 (2) acd (b}
of section 504 of the Act. the records
referrad to in paregraph (h) are uncean=

dltionally available at their customay
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lo-ntion for exar:ination during rormal
business hours by duly authorized em-
plovees of (1) the Dzapartment of Labor,
(2: the Internal Revenue Service 3>
plan participants and penaficiartes,  (4)
eny emuployer of plan participants ard
pereficiartes, 2nd (3) cny employes OI-
ganization any of whose members are
covered by the plan -

Scc. 1II. Betrocctive. Efective from
January 1, 1975, the restrictions of s&c-
tion 405¢2) and 407(a) of the Act and
the taxes imposed by section 4975(a)
and b) of the Code, by reason of section
£973(c) (1) (A) through (D) of the Code,
shall not apply to a loan ma.dg by a
multiple employer plan to a partcipalzig
employer, provided that the following.
conditions are met:

ta) Such loan was made an or before
June 2, 1975, or was made after sach .
cate pursuant to 2 written commitment
to mcie sush Ioan which was bincing on
tic pizn on such date.

(b) At the time such loan was caade, it
was not & prohibited transaction within
the meaning of section 503tb) of the
Code or the corresponding provisions of
prigrlaw. s :

(c) Except for paragraphs (f) and”
(g), such loan meets the requireme=nts of
section I of this exemption. Tke require-
ments of paragraphs (h) and () of sec-
tion I of this exemption shal
met if mst on or hefore May 23, 1976.

Sec. III. Definitions. For purposes of °

(a) The term “multiple employer
plan” shall mein an employee tenefit
plan which is a. multiamployer plan with-
in tane meaning of section 3(37) of the

\ Act and section 414(f) of the Code, or 3

. plen which meets all of the requirements

7

of such sections ather than the require-
ments of either or both (1) section 3(37)
(A) (iil) of the. Act and section 414(f) -

(1)(C) of the Code, and (2) section -

337 (A) (iv) of the Act and section 414
) (13 (D) of the Cade. . : i -
(b) The term *‘sole discretionary au-
thority -or . control with respect to the
manazement or disposition.of the plan
assets used to make such loan™ means
that the bank, icsurance company, or
savings and loan association has suf-
ficlent suthority or control with respect
to such assets to erable {t, without re-
porting to the plan, obtaining its ap-
proval or comments, or permitticg it &
veto, other than as may be necessary to
comply with the conditions of this ex-
emption, to entertain a proposal to make
such loan, negotiate its terms, and make
such loac. The fact that the benk, in-
surance company, or savings and loan
association performs these functioas un-
der broad investmeant guidelines from the
plan, which may include instructions to
the bank, insurance company, or savings
and loan association generally to cause .
o part of the plan’s assets to be Invested
in 2 certain type of loan, shall not pre-
vent tkhe bank, insurance company. or
savings and loaun association from being
considered to have suchk “sole discretion-

ary authority or control” -
(c) An afmliate of any participating
employer shall be treated as the saxcs -
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endty as such participaiing cmployer.
For this purpcse 2 corporatian. or part-
nersiip is an afiliate of 20 iasgrorated
or uniccarporated participating empioyer
i It is 2 memker of 2 controlled group
whichh inciludes such participating em-
ployer; ard a controlled group shall be
defined in the same maonner as the term
“cantrolled group of corporations” is de-
fined i2 section 1563(a) of tue Code, ex-
cept thal *“30 percent’ shall be subski-
tuted for “80 percent” wherever thz latter
percentage appears-in such section, and
except that in the éase of a partaership,
the term “corporation” shall be read as
includiog a partnership, and the term
“stock” shall be read as including 2 capi-
tal or profits interest ina partnership. -
C. O#fice space, aéministrative services
and goods. Multiple employer plans fre-
quently share office space and adminis-
ticipating employer’'), or an association

with sich ofice space and services, with .

parciies in ia

such 2s an e
whose members ate covered by the plan
(a ‘“participating employee organiza-
oyer any of whose em-

ployees are covered by the plan (a “par-
ticipating Jloyer’’) or-an association
of such employers (a “participating em-
ployer ass » Multiple employer
plans al tly share offce space
and trative services with other
multis nployer plans which may be
pasties in intersst or disqualied per~

sons with respect to such plan by reasan
of section 3(14) of the Act and section
4975(e) (2) of the Code, :
--In this regard, two or more multiple
emplover plans are nat parties in interest
or disqualified persons’ with respect to

.each othér ‘merely because they are

malntained by the same plaa sponsors.
While the presence of tristees or fiduel-

-aries who are common to more than one

multiple employer plan does not make
such plans pariies in interest or disquali-
fled persons ta one anotlter, a multiple
employer plan may be a party in interest
or a disqualified person with respect to
anotiier multiple emnployer plan (a) un-
der sectlion 3(14)(B) -of the Act and
section 4975(e) (2) (B) of the Code if ¥

- provides serviees to such other multiple
.employer plan, (b) under section 3(14)

(H) of the Act and section 4975(e) (2)
(ED of the Codeif it holds, directly or in--
directly, 10 percent or more of the shares
of a person described, with respect to
such other multiple emplayer plan, in
subparagraph (B), (C), (D}, (), or (&)
of section 3(14} of the Act or subpara-
graph (©), M), (E), or (G) of section
45975(e) (2) of the Code, or (¢} under sec-
tion 3(14) (D) of the Act and section 4975
(e) (2) (I) of the Code if it is a2 10 percent
or more (in capital or profits) partner
or joint venturer of a person described,
with respect to such other multiple em-
ployer plan, fx subparagraph (B),(C),
(D), (E), or (G} of section 3(14) of the
Act of subparagraph (C), (D), (E), or
{G) of section 4975(e) (2) of the Code.
One many occasions, office space and
administrative services are furnished toa

-

multiple employer plan by 2 participat-
ins employee organizaiian, emDIGyEr, OF
employer assaciation, or by coather mule
tiple employer plan which is 3 pasty in
interest or disqualiizd parson with re-
spact to the plan. The furni-aing of ofice
space or administrative services to a2 plan
by such parties in intzrest or disguali-
fied persons will gcneraly be exexpt
from thc prohibitcd transaction provi-
sions of section 406(2) of the Act ernd
from the taxes imposed by section 4873
(a) and (b) of the Code by reason af
section 4973(c) (1) (A). through (D) of
the Code, if the conditions of section 108
(b) (2) of the Act and scction 4975(d) (2)

of the Code are miot.” -

In som= instances, a_multiple employ-
er plan will secure office space and ad-
ministrative services jointly with a par-
ticipating employee organizalion. em-
ployer, or employer associal
another multiplz emplayer .

a party in ioecerest or disq ad pemon
with respect to tns pian. snd will chare
the costs of securing such ofSce space or
administrative services on a pro rata
basis with respect to each party's use of
such space or services. Such joint use ol
offce space or administrative services .
does not constitute o, prohibijed transac-
tion under either section 405(a)- of the
Act or section 4973(c)(1}(a) through
(D) of theCade.: s

On occasion, hawever, a multigle em—
ployer plan will independently secuse. .

gy i pr :

v SEC
and section 4975(c) (1) (A) througa (
of the Cade for which np statutary ex- .
emption is provided. However, t lass: -
exemption set forth below Is i ed

to pravide an exemption for such trans<
actions undsr conditions designed to

protect the interests of the placs in-.,
volved and of their participants and

" beneficlaries.

The ciass exemplion proposed on
June 2, 1975 for such transacisns re-
lated only to the provisioa by a plan of
offce space or administrative services to
a participating employee organization.
participating employer, or participating
employer associfation, or to a relaled .

plan. Based on the represeniations con- .

tained in several letters of comment, the
Department and the Service have de-
termined to extend the exemption to the
furnishing of goods, such as office {furni-
ture and supolies, by 2 plan to such
persons. Ay -
In addition. in response to cammenis
notinzg that” multiple employer plans
ocasionally provide ofice space, serv- .
ices 2nd goods to plans which are un-
related to such plan, the exemption gs
granted has béen revised to permit 2
multiple employer plan to firnish offce
space, administrotive services or goods
not only to multiple employer plans with
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th~ zume glan snonsar, but to 2oy mu;-
tinie exployar plan whica is 2 paTty in
interest or disqualiced parson, regardless
of plan sponsors. -
" As progposed, the corditions of the
c11ss exemption required that tize terms
. [ suci: tramsactioas must te ot least 2s
Iavorable £o the plan as an arm's-length
transaction witn zn uncelatsed po
would be.. It was pointad cut in Several
letsers ¢f comme=zt that multiplz em-
ployer plens do not commonly engage
in such transzctions with parsons other
than pariicipsting emrloyee organiza<
tions, emrloyers, or emgloyer associ-
ations, or other multiple employer plans,
ard that it would not, therefore, be
possivle for. many plans to make the
“arm’s-lonzth” evalustiion required by
the propdsed exemotisn. Based on these
com—ents, tne exemption, es set fortn
. pelow, has besn revised to replace the
«arm’'s-length” condition with 2 reason-
ableness test which, solely for purpcosss
of tha exemption, provides that reason-
able compensation need not include a
.profit which would ordinarily be recsived
" in an arm's-length transaction, but must
be sufficienit to reimburse the plan for its
costs. : ;
Questions were also raised in the let-
ters of comment regarding the condi-
tions of the exemption requiring that
the plan bes permitted to tsrminate the
relationship for the provision of ofice
space or administzative services on rea-
sonzbly short notice under the circum-
stznces and without penally. This con-
dition is designed to preciude plans from
_being locked into arrangements which
/may become disadvantageous to-such
_ ¢ plans, However, this condition should not
" ’be desmed tn prevent a muiltiple employer
-plan from, for example, entering into &
* " long-term lease for the provision of office
" space to a2 pacticipating employee orga-
nization, participating employer, or par-
ticipating employer association, or to
another plan, if. such lease provides that
the plan has the option to terminate such
lease on reasonably short notice under
the circumstances, notwithstanding the
termination date set forth In the lease.
Among the circumstances that would be
considered in determining whether there
is a reasonably short notice period for the
termination of such a leass is the length
of the notice period as compared to the
length. of the lease, For example, & one
year natice period would not be consid-
‘ered unreasonable for terminating a 20
year lease.

The language of the recordkeeplng ra-
quiremant of paragraph (d) of the ex-
emption has been modified to reguire
only that a diligent and good faith effort
ba made to maintain the records neces-
sary to verify compliance with the ez-
emption. ! . - :

It was also noted in many comment
letters that ‘multiple employcr plans
which have comimon' trustees or plan
sSponsors may:on numerous cccasions bhe
prevented from sharing office space, ad-
ministrative services or goods under cic-
cumstances whichk would be beneficial to
i the interests of the plans involved and of
their participants and beneficiaries by
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reoson of the provisions of seciion 1386
(h) (2) of the Act which, as here relevant
proliinit a fideciary with respeet=to a
plan from scting in any transaction in-
volving th
{or representing a party) swhose Inter-
ests are advarse to the interests of tha
plan or the intsrests of ils participants
or beneficiaries. However; none of the
comments providad 2 sufficient basis for
the grantinz of 2o exemption in connec-
tion with this application. The Depart-
ment is prepared to consgider applicztions
for a class exemption from the prohibi-
tiors of section 406(b) (2) of the Act with
respect to such transactions wher such
applications are received by the Depatt~
ment.

Erxemption. Accordingly, the following
exzmption is granted under the auteority
of section 403(a2) of the Act and sectioe
4375(c) (2) of the Code and in accord-
cnce. with the procedures set forth in
ERISA Procedure 75-1 (40 FR 184171,
April 23, 1975) ard Rev. Proc. 75-26,
1975-1 C.B. T22: : -

Sec. I. Prospective. Effective June 12,
1975, the restrictions of sections 408{a)
and 407(a) of the Act and the taxes iz~
posed by section 4975(a) and (b) of the
Code, by reason of section 4975(c) (1) (A).
through D) of the Cade, shall not apply
to the leasing of office space or the pro-

. visiorr of administrative services or sale

or leasing of goods by & multiple em-
ployer plan to a participating employee
organization, participating employer, or
participatiey emnloyer assoclation, ot to
snotker muitipla employer plan which
is a party in intarest or°disqualified per-
son with respest to stch plan, provided
that the following conditions are met:

(2) The plan receives reasonable com-
pensation for the l=asing of such office
space .or the provision of such adminis-
trative services or the sale or leasing of
goods. Solely for purposes of this exemp-
tion, “reasonable compensation™  need
not include a profit which would ordl-
narily bave been received in an arm's-
length transaction, but must be sufficient
to relmburse the plan for lts costs.

(b) The arrangement 2llows any mul-
tiple employver plan which is a party to
the transaction %0 terminats the rela-
tionship on a reasonably short notice
under the circumstances.. * -

{c) With regard to the leasing of ofiice
space by a muiltipie employer plan to a

participating employer, such transaction -

will be exempt from the provisions of
sectlons 406(a) (1) (E), 408(2)(2) and
407(a) of the Act only to the extent such

-provisions require that such office space

constitute: “gualifying employer real
property” as that term is defined in sec-
tion 407(d) (4) of the Act The 10 per-
cent limitation provisions of sections 406
(2) (1) (E}, 406(2) (2) and 407(a) of the
Act will apply to such transactions ss if
the employer real property i{nvolved in
the transaction were *“qualliying em-
ployer reel property.” , :

{d) The plan which is the lessor of
such office space or which provides such
administrative services or goads, main-
tains or causes to be maintained durinz
the period of such lease or of such pro-

plan on tahalf of & pacty
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vision of services or sale ur leasing of
goods and for a period of six rears from
the date of termination™of such lease or
such provision of services or sale or loase
o goods, such records 2s are necessary
to enable the persons described i parc-
eraph (e) of this section to determine
whether the conditions of this exemption
havz been met, except thizl (1) 2 pro-~
hibited transaction will rot be deemed to
have occurred if, due to circumstances
bsvond the control of the plan fduci-
aries, such records are lost or destroved
prior o the end of such six-year perioc,
and (2) such participating emzioyee or-
ganization, participating employer, rar-
ticipating employer assocladan, or aother
multiple employer plan skall ot be sub-
ject to the civil panelty whizh may be
pssessed under saction 552(1) of the Act,
or the tases imposed by section 4375(2)
and (b) of the Code, if such records are
not maintainead, or are oot 2vailabie for
exsmination as required by paragraph
(e) below. : -
(e) NosSwithstanding anything to the
contrary in subsections (2) (2) and (b)
of section 504 of the- Act, ‘the records

r=ferred to in paragraph (d) are uncon-

ditionally available at their cusiomary
locabion for examination during normal
business hours by duly authorized em-
ployees of (1) the Departzment of Labor,
(2) the Internal Revenue Service, (3)
plan participants and benaficiaries, (47
any employer ol plan participants and’
benefciaries, énd (5) ‘any employee or-
ganization seny of whoss members ars
covered by the plan. " . e
Sec. II. Retroactive, Efective Janu-
ary 1, 1975, tha restrictions of sections
406(s) and 407(a) of.the Act acd the
taxes imposed by section 4975(a) and (2>
of the Code, by reasan of section 4973
(c) (1) (A) through (D) of the Code,
shall not apply to the leasing of office
space or the provision of administrative
services or tha sals or leasing of goods by
2 multiple employer plan to a participai-
ing employse arganization, participating
empioyer, or participsting employer as-
sociation, or to- anoiher raultiple em-
ployer plan which is & party in interest

.or disqualified person with respect to
such plan, which- cccurred befare Jurs-

12, 1975, or which occurred befors Octo-
ber 1, 1975 pursuant:to a binding ar-
rangement eatered Inte before June 2,
1975, provided thai such transaction

(a) Of a type that was ordinarily and
customarily-engaged in by multiple em-
ployer plans before January 1, 1975; and

(b) At the time it was entered into, not
‘2 prohibited transaction within the
meaning of section 503(b) of the Cods

-or the corresponding provisions of prior

law, except that solely for purposes of
this exemption the terms of such ar-
rangament need not provide for 3 profid
which would ordinarily have been re-
ceived by the plan iz an arm's-length
transaction, provided that the compen-
sation received by the plan is otherwise
reasonable. . - .

See. IIT. Definitions. For purposes of
sections I and IT above, the term “mult-
ple amployer plan” shall mean an em-
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ployee benefit plan which is a muilti-
employer plan within the meaninz of
section 3(37) of the Act anc section 414
(f) of the Code, or a plan whlica raeets
all of the requirements of such ssctions
other than the requirements of either or
both (a) section 3(37) (A) (iii) of the
Act z2nd section 414(f) (1)(C) of the
Code, and (b) section 3(37) (A) (iv) of
the Act and section 414(£) (1) (D) of the
Code, P

Signed at Washington, D.C. this 23rd
day oi March 1976. 2

© Jaxss DUHCOTCHINSON,
Administraetor of Pension and
Welfare Berefit Programs,
U.S. Department of Labor.
Donaro C. Arcxawper,
' Commissioner of Interncl Revenue.
{FR Doc.76-8786 Filed 3-25--78;8:45 em}
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