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Labor-Managemerit Services
Administration

EMPLOYEE BENEFIT PLANS

Proposed Class Exemptiong From Prohibl-
tions Respecting Certain Transactions In
Which Multlemployer Plam are Involved

Notice is hereby giveh of proposals to
exempt certain classes of {ransactions in
which multiemployer platié (ag defined
in séction 3(37) of the Employée Retire-
ment Income Security Adt of 1974 (the
Act) and section 414(f) &t the Internal

Revenue Code of 1954 {thé Code)) are

involved from the restriétins of sections
406(a) and 407(a) of the Act and the
taxes imposed by section 4975 (a) and
(b) of the Code, by reassh of séction
4975(c) (1) (A) through (D) of the Code,
pursuant to section 408(a) of the Act
and sectton 4975(c) (2). of the Code¢, and
in: accordance with the ptooedures set
forth in ERISA Procedureé 75-1 (40 FR
18471, April 28, 1975) and Rev. Pro
75-26, 1975-20 I.R.B. 14.

The Department of Labor (the De-
partment) and the Intertial Revenue
Service (the Bervice) have béen informed
that multiemployer plans efigage in nu-
merous transactions which are estdab-
lished and customary in nature, wide-
_spread In usage, and reagotifble Jn their
‘terms, but which may bé prohihited
transactions within the meﬂmnc of sec~

" tions 406 and 407(a) of the Act and

section 4975(c) (1) of the Code.

There have been identified to the De-
partment and the Service several classes
of such transactions. Three of these
clisses of transactions are the subject
of the proposed class exemptions de-
scribed below.

It is asserted that class exemptions are
necessary in the case of collectively bar-
gained multiemployer plans because such
plans frequently engage in operationally
Similar transactions having common
characteristics which are distinctive for
multiemployer plans generally, notwith-
sfanding that a variety of industries wi
a multiplicity of parties and differinig re-
lationships are.involved. It is also as-
gerted that class exemptions are justifi-
able for classés of transactions engaged

4in by collectively bargained multiem=
ployer plans because such plans are
Jointly administered within the meaning
of section 302(c) (5) of the Labor-Man-

agement, Relations Act of 1947 (20 U.S.C.

186(c) (5)).

‘The Department and the Service pro-

pose to grant the class exemptions de-
scribed below. Eachi .proposed class ex-

emption, if granted as proposed or as
modified, will be applicable to &4 patticu-
lar transaction only if the transaction
satisfies the conditions specified for the
¢lass in which it falls,

_The Department and the Service are
continuing to consider additional exemp-
tions from the restrictions of sections 406
and 407¢a) of the Act and taxes im-
posed by section 4975 of the Code with

respect to other specific classes of trans-

actions involving multiemployer plans
which have .been Identified. The two
agencies are prepared to consider
promptly any applications which may

‘hereafter be made to the agencies for

such exemptions with respect to other
classea of transactions irivolving multi-
employer plans.

General information. The attention of
interested persons is directed to the fol-
lowing:

(1) The fact that a transaction is the
subject of an exemption granted under
section 408(a) of the Act and section
4975(¢) (2) of the Code does not relieve
@ fiduciary with respect to a plan to

which the exemption is applicable from

certain other provisions of the Act and
the Code, including any prohibited trans-
action provisions to which the exemption
doés not apply and the general fiduciary
résponslbﬂlty provigions of section 404
of the Act which, among other things,
réduire a fiduciary to discharge his duties
réspecting the plan solely in the interest
of the plan's participants and benefici-
aries and in a prudent fashion in accord-
ance with subsection (a) (1) (B) of sec-
tion 404 of the Act, nor does it affect the
réquirement of section 401(a) of the
Code that a plan must operate for the
exclusive beneflt of the employees of the
employer maintaining the plan and their
béneficiaries;

(2) The proposed exemptions con-
tained herein do not extend to transac-
tions prohibited under section 406(b) of
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the Act and-section 4975(c) (1»(E) and
(F) of the Code;

(3 Before afi exemption may be
granted under seétion 408(a) of the Act
ahd séetion 4975(¢) (2) of the Code, the
Deépartment and the Service must find
that the exemption is administratively
fedsible, in. the ifiterest of the plan or
plans and of theli participants and bene-
ficiariés, and.protéctive of the rights of
slich participants and beneficiaries; and

. (4) The exemfitions proposed herein
and which may be subsequently pro-
posed as part of this proceeding would,
if granted, be efféctive according to their
terms natwithstd.ndlng anything to the
eontrary in sect!oms 408(b), 414, and
2003(c) (2) of tHé Act and section 4975
(d) of the Code.

All interested persons are invited to
stibmit written commenfs on the pro-
posal contained heréin, on any parti¢u-
lar exemption proposed herein, or on any
particular aspect of this proposal. Such
comments should be in the form of an
original and fivé copies, and should be
addressed to the ihternal Revenue Serv-

ice, 1111 Constitution Avenue, NW,
Washington, D.C. 20224 Attention:
E:EP:T.

In order to recéive consideration, such
comments must be received by the In-
ternal Revenue Bervice on or before June
30, 1975. All such comments will be open
to public inspectioh at the Internal Reve-
nue Service National Office Reading
Room, 1111 Constitution Avenue, NW,
Washington, D.C. 20224.

Delinguent employer contributions. An
employer participating in a multiem-
ployer plan (a “pétticipating employer”)
is generally obligéted under the terms
of a collective bai'gaining agreement to
make periodic c¢ontributions to a plan
which is maintdli; pursuant to the
terms of such collective bargaining
agreement. Multiémployer plans are of-
ten confronted with the problem of de-
linquency in participating employer con-
tributions, since stich plans, by their very
nature, have a multiplicity of participat-
ing employers of varying size and finan-
clal strength, and at times one or more
participating employers may be delin-
quent in making such contributions. In
the course of their collection efforts,
multiemployer plins frequently delay or
extend the time fof payment of contribu-
tions pursuant to understandings, ar-
rangements, or &greements in olrcum-
stances where it dppears that collection
of the full amoutfit due the plan would
be jeopardized weére the plan to attempt
to force immediaté full payment. A ques-
tion has besn raised as to the extent to
which such dednquencies, delays, or ex-
tentions may constitute prohibited
transactions undet sections 406 and 407
(a) of the Act and section 4875(c) (1) of
the Code.

The class exemption set forth in sec-
tions I and II below is proposed in order
‘to eliminate the uncertainty that may
exist in this area and the adverse effects
to multiemployer plans and their partic-
ipants and beneficlaries that may be

_caused by such uncerfainty. The exemp-
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tion sets forth conditions under which
the payment of employer contributions
to mulfiemployer plans may be delayed
without the need to seek a specific ex-
emption for each individual transaction.
Any delays in the payment of such con-
tributions or any arrangements for the
payment of delinquent contributions
which do not meet the conditions of the
proposed class exemption may, never-
theless, be the subject of exemptions
granted under appropriate conditions
and safeguards on a case-hy-case basis.

It should be noted that even if a trans-
action is not in violation of, or is ex-
empt from, the prohibited transactions
provisions, any failure to make a centri-
bution may result in a failure to meet
the minimum funding standards con-
tained in part 3 of title I of the Act and,
where relevant, section 412 of the Code.
Nothing in this proposed exemption
should be construed as a proposal to
exempt participating employers from the
funding requirements of the Act or the
Code.

Proposed -exemption. It is proposed
that the following exemption be granted
under the authority of section 408(a) of
the Act and section 4975(c) (2) of the
Code and in accordance with the proce-
dures set forth in ERISA Procedure 75—
1 (40 FR 18471, April 28, 1975) and Rev.
Proc. 75-26,.1975-20 LR.B. 14.

Sec. I. Prospective. Effective upon the
granting of the exemption set forth in
this section I, the restrictions of section
406(a) and section 407(a) of the Act
and the taxes imposed by section 4975
(2) and (b) of the Code, by reason of
section 4975(c) (1) (A) through (D) of
the Code, shall not apply to the failure
of a participating employer to make a
contribution to a multiemployer plan, or
to any agreement, arrangement or under-
standing between such employer and
such a plan whereby the time is extended
for the making of a contribution by such
employer to such plan, if such failure,
agreement, arrangement or understand-
ing is—

(a) For a period ending no later than
60 days after the date that such contri-
bution was originally due; or

(b) For a period ending no later than
24 months after the date such contri-
bution was originally due, if within the
period described in paragraph (a) the
obligation of the employer to pay such
contribution is, for that part of such pe-
riod which extends beyond the period
described in paragraph (a), evidenced by
promissory notes or other written agree-
ments between the employer and the
Flan which must provide for the follow-

ng:

(1) Security for payment of such ob-
ligation, by collateral or third party
guarantees of payment, which meets the
:‘,atndard of section 404(a) (1) (B) of the

ct.

(2) Interest on the unpald portion of
the obligation, which meets the stand-
ard of section 404(a) (1) (B) of the Act,
computed from the date the contribu-

tion was originally due.
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(3) Maturlty of the principal amount
of the delifiquent contribution and all in-
terest thereon in full ho more thati 24
months after the original -due daté of
such contribution, and installment pay-
ments of such principal and interest
under 2 schedule no less favorable to the
plan than equal quarterly installmérits,
except that provision may be madé for
an extension of the diie date for all or
any part of any installment for a petiod
not exceeding the shorter of 60 days 6r a
period which ends 24 mionths. from the
original due date of the contribution.

Sec. II. Retroactive. Effective . ffom
January 1, 1975, to the effective daté of
the exemption under section I of this ex-
emption, the restrictions of section 408
(») and section 407(a) of the Actand the
taxes imposed by séction 4975 (a) #nd
(b) of the Code, by reason of sectfon
4975(c) (1) (A) through (D) of the Code,
shall not apply to the fatlure of dn ém-
ployer to make a contribution to a multi-
employer plan, or to any agreement, ar-
rangement or understanding between an
employer and such a plan where_by the
time is extended for the making of &
contribution by such employer to stich
. plan, if such failure, agreément, arrange-
ment or understanding—

(a) Is of a type similar in natutg to
those which ordinarily and customarily
occurred or were entered into with re-
spect to delinquent employer contribu-
tions to multiemployer plans before Jan-
uary 1, 1975; and

(b) Was not a prohibited transaction
within the meaning of section 503(b) of
the Internal Revenue Code of 1954 or
‘the corresponding provisions of ptior
law. .

Construction loans. Multiemployer
plans covering employees in the building
and construction trades have tradition-
ally invested a percentage of their assets
in construction loans in order to provide
work opportunities for their participants.
Generally, the decision to make a par-
ticular loan is made by a bank or insur-
ance company which is responsible for
making investment decisions for such
plans.

The proposal under consideration
heréin would provide an exemption
from the restricti.as of sections 406(a)
and 407(a) of the Act and the taxes im-
posed by section 4975 (8) and (b) of the
Code, by reason of section 4975(c) (1) (A)
through (D) of the Code, to permit a
multiemployer plan to make construction
loans to employers contributing to the
plan under conditions designed to safe-
guard the plan assets used to make such
loans.

Proposed exemption. It is proposed
that the following exemption be granted
under the authority of section 408(a)
of the Act and section 4975(c) (2) of the
Code and in accordance with the proce-
dures set forth in ERISA Procedure 75-1
(40 FR 18471, April 28, 1975) and Rev.
Proc. 75-26, 1975-20 I.R.B. 14.

Sec. I. Prospective, Effective June 2,
1975, the restrictions of sections 406(a)
and 407(a) of the Act and the taxes im-
posed by section 49875 (a) and (b) of the
Code, by reason of section 4975(c) (1)
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(A) through (D) of the Code, shall not
apply to a loan made by a multiemployer
plan to a participating employer, .pro-
vided that— .

(a) The loan is a construction loan;

(b) The-decision to make the loan is
made by a bank or insurance company
which meets the requirements of section
3(38) of the Act, pursuant to its sole dis-
cretionary authority or control with re-
spect to the management or disposition
of the plan assets used to make such loan,
subject only to broad investment guide-
lines, if any, established by the trustees
of the plan; ;

* (e) Neither the plan, the participating
employer to whom the loan'is made, nor
the employee organization any of whose
members are covered by the plan has the
power to exercise a controlling influence
over the management or policies of such
bank or insurance company;

(d) The bank or insurance company
commonly makes similar loans on sim-
ilar terms end conditions from its own
funds; ek

(e) Such loan satisfles the qualifica-
tions established by the bank or insur-
ance company for making similar loans
from its own funds; ;

(f) Before the loan is made, the par-
@mlpatlng employer to whom the loan
is made and the plan have received a

-written commitment running to both

such employer and the plan as construc-
tion lender for permanent financing from
a person other than the plan to enable
full repayment of such loan upon com-
pletion of construction;

(g) As a result of the making of such
loan, (1) the aggregate amount of in-
véstments (including loans) of the plan
in such participating employer does not
exceed 10 percent of the fair market
value of the assets of the plan and (2)
the aggregate amount of investments of
the plan in loans to all participating em-
ployers does not exceed 35 percent of the
fair n}a.rket value of the assets of the
plan;

(h) The plan maintains or causes to
be maintained a separate set of records
setting forth the detalls of all such trans-
actions; and

(1) Notwithstanding anything to the
contrary in subsections (a) (2) and (b)
of section 504 of the Act, the records re-
ferred to In paragraph (h) are uncon-
ditionally available for  review during
normal business hours by duly authorized
representatives of (1) the Becretary of
Labor, (2) the Commissioner of Internal
Revenue, and (3) plan participants and
beneficiaries.

Sec. II. Retroactive. Effective Janu-
ary 1, 1975, to June 2, 1975, the restric-
tions of section 406(a) and 407(a) of the
Act and the taxes imposed by section
4975 (a) and (b) of the Code, by reason
of section 4975(c) (1) (A) through (D) of
the Code, shall not apply to a loan made
by a multiemployer plan to a participat-
ing employer, provided, That— :

(a) Such loan was made on or before

June 2, 1876, or was made after such
date pursuant to a written commitment

to make such loan which was binding on
the plan on such date;
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(b) At the time such loan was made,
it was not a prohibited transaction within
the meaning of section 503(b) of the
Code or the corresponding provisfons of
prior law; and

(¢c) Except for paragraphs (f) and (g3,
such loan met the requirements of sec-
tion I of this exemption. The require-
ments of paragraphs (h) and (i) of sec-
tion I of this exemption shall be deemed
met if met on or before the 60th day
after the date on which this exemption is
granted.

Sec. III. Definitic..s. For purposes of
sections I and II above—

(a) The term “sole discretionary au-
thority or control” means that the bank
or insurance company has sufficient au-
thority or control with respect to such
assets to enable it, without reporting to
the plan, obtaining its approval or com-
ments, or permitting it a veto, to enter-
tain a proposal to make such loan, nego-
tiate its terms, and make such loan. The
fact that the bank or insurance company
performs these functions under broad
investment guidelines from the plan,
which may include instructions to the
bank generally to cause a part of the
plan’s assels to be invested in a certain
class of loans, shall not prevent the bank
or insurance company from being con-
sidered to have such “sole discretionary
authority or control”.

(b) An affiliate of any participating
employer shall be treated as the same en-
tity as such participating employer.
For this purpose a corporation or part-
nership is an affiliate of an incorporated
or unincorporated participating employer
if it is a member of a controlled group
which includes suéh participating em-
ployer; and a controlled group shall be
defined in the same manner as the term
“controlled group of corporations” is de-
fined in section 1563(a) of the Internal
Revenue Code of 1954, except that ‘50
percent” shall be substituted for “80 per-
cent” wherever the latter percentage ap-
pears in such section, and except that
in the case of a partnership, the term
“corporation” shall be read as including
a partnership, and the term “stoclk” shall
be read as including a capital or profits
interest in a partnership.

Office space and administrative serv-
ices. Multiemployer plans frequently
lease office space and furnish administra~
tive services to parties in interest and
disqualified persons (as defined in section
3(14) of the Act and section 4975 (e) (2)
of the Code), such as an employee orga-
nization the members of which are par-
ticipants or beneficiaries of the plan (a
“participating employee organization”),
an employer contributing to the plan (a
“participating employer”), or an associa-
tion of such employers (a “participating
employer association”): Transactions in-
volving leases of office space and the fur-
nishing of administrative services are
also frequent between multiemployer
plans maintained by common plan spon-
sors (“related multiemployer plans”)
and multiemployer plans may by reason
of section 3(14) of the Act and section
4975(e) (2) of the Code be parties in in-
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terest or disqualified persons with respect
to each other. _
The proposal undér consideration
herein would provide an eéxemptioti from
the restrictions of sections 406(a) and
407(a) of the Act and the taxes imjjosed
by section 4875 (a) and (b) of the Code,
by reason of section 4975(¢)(1)(&)
through (D) of the Code, to-periit a
multiemployer plan to lease office #pace
and to provide administrative sérvices to
certain parties in interest and disqtiali-
fied persons under conditions designed
to protect the interests of the plan and
its participants and beneficiaries. '
Proposed exemption. It is proposed
that the following exemption be granted
under the authority of section 408(a)
of the Act and section 4975(c) (2). of the
Code and in accordance with the pro-
cedures set. forth in ERISA Procédure
75~1 (40 FR 18471, April 28, 1975) and
Rev. Proc. 75-26, 1975-20, LR.B. 14.
Sec. I. Plans and participating par-
ties—prospective. Effective June 12, 1975,
the restrictions of section 406(a) of the
Act and the taxes imposed by séction
4975 (a) and (b) of the Code, by réason
of section 4975(¢) (1) (A) through (D)
of the Code, shall not apply to the leas-
ing of office space or the provision of ad-
ministrative services by a multiemployer
plan to a participating employee or-

ganization,  participating employer, or -

participating employer association, pro-
vided, That— ;

(a) The terms of the transaction are
at least as favorable to the plan 45 an
arm's length transaction with an un-
related party would be; =

(b) The arrangement allows thé plan
to terminate without penalty the rela-
tionship on reasonably short noticé un-
der the circumstances; :

(¢) The plan maintains or caudes to
be maintained a separate set of récords
setting forth the details of all such
transactions; and

(d) Notwithstanding anything t6 the
contrary in subsections (a) (2) and (b)
of section 504 of the Act, the records re-
ferred to in paragraph (¢) are uncon-
ditionally available for review during
normal business hours by duly authorized
representatives of (1) the Secretity of
Labor, (2) the Commissioner of Internal
Revenue, and (3) plan participants and
beneficiaries. .

Sec. I1. Plans and participating par-
ties—retroactive. Effective Januaty 1,
1975, the restrictions of section 406(a)
of the Act and the taxes imposéd by
section 4975 (a) and (b) of the Code,
by reason of sections 4975(c) (1Y (A)
through (D) of the Code, shall not apply
to the leasing of office space or the pro-
vision of administrative services by a
multiemployer plan to a participating
employee organization, participating
employer, or participating employér as-
spciation which occurred before June 12,
1975, or which occurred before O¢tober
1, 1975 pursuant to a binding atrrange-
ment entered into before June 2, 1975,
provided, That such transaction was—

NOTICES

(a) Of a type that was ordinarily ahd
customarily engaged in by multiemployer
plans before January 1, 1975; and

(b) At the time it was entered into,
not a prohibited transaction within the
meaning of section 503(b) of the Code
;)r the corresponding provisions of prior

aw. i

Sec. II1. Plans and related plans—Pro-
spective. Effective June 12, 1875, the
restrictions of section 408(a) of the Act
and the taxes imposed by section 4975 (a)
and (b) of the Code, by reason of séction
4975(c) (1) (A) through (D) of the Code,
space or the provision of administrative
services by a multiemployer plan fo re-
lated multiemployer plans, provided,
That— -

(a) The terms of the transaction are
at least as favorable to each plan as an
arm's-length transaction with an unre-
lated party would be, except that the
terms need not provide for a profit which
would otherwise have been received by
the plan providing such office space or
services had sych transaction beén made
at arm’s-lengtii; : o

(b) The arrangement allows any re-
lated multiemployer plan which is a party
to the transaction to terminate without
penalty the relationship on a reasonably
short notice under the circumstances;

(¢) The plan which leases the office
space or provides the services to the re-
lated multiemployer plan maintains or
causes to be maintained a separate set
of records setting forth the details of
all such transactions; and
. (d) Notwithstanding anything to the
contrary in subsections (a) (2) and (b)
of section 504 of the Act, the records re-
ferred to in paragraph (¢) are uncondi-
tionally available during normal business
hours for review by duly authorized rep-
resentatives of (1) the Secretary of La-
bor, (2) the Commissioner of Internal
Revenue, and (3) plan participants and
beneficiaries.

Sec. IV. Plans and related plans—ret-
roactive, Effective January 1, 1975, the
restrictions of sections 406(a) of the Act
and the taxes imposed by section 4875 (a)
and (b) of the Code, by reason of sec-
tion 4975(c) (1) (A) through (D) of the
Code, shall not apply to the leasing of
office space or the provision of admin-
istrative services by a multiemployer plan
to related multiemployer plans which oc-
curred before June 12, 1975, or which oc-
curred before October 1, 1875 pursuant to
a binding arrangement entered into be-
fore Jume 2, 1975, provided, That such
transaction was—

(a) Of a type that was ordinarily and
customarily engaged in by multieniployer
plans before January 1, 1975; and -

{(b) At the time it was entered into, not
a prohibited transaction within the
meaning of section 503(b) of the Code
or the corresponding provisions of prior
law.

For purposes of paragraph (b) of sec-
tion IV only, a transaction shall not be
deemed to be in violation of section 503
(b) of the Code or the corresponding

provisions of prior law merely because
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the plan providing such office space or
services does not receive a profit which
would ordinarily have been recelved in
an arm’s-length transaction,

Signed at Washington, D.C., May 29,
1975.
DonaLp C. ALEXANDER,
Commigsioner of Internal Revenue.

JaMEs D. HUTCHINSON,
Acting Administrator of Pension
and Welfore Benefit Pro-
grams, U.S. Department of
Labor.

[FR Doc.75-145633 Filed 5-30-75;10:08 am}].




