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DEPARTMENT OF LABOR

Pension and Welfare Benefit
Programs

Exsmption 77-9} Application Mos. D-447
and D=1903; Prohitiled Tran=action
Exempiion 84-24]

[Amnndm{:ug Prohiblted Tranaaction

Amendments to Class Exemptlon for
Certain Transactlons Involving
Insurance Agents and Brokers,
Penalon Consultants, Insuranca
Companies, investment Companiea
and Investment Company Principal
Undaerwriters

AGENCY: Pension and Wellare Henefit
Programa, Labor.

AcTioN: Amandment of class exemption,

summany: This document amenda
Prohibited Transaction Exemption 77-8
(FTE 77-8). The amendments exempt
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certain transactions similar to those
osreviously addressed ln FTE 77-8 from
the pronibited transaction restrictions of
the Employee Retirement Income
Seeurity Act of 1974 [ERISA or the Act),
The amendments will affect participants
und beneficisries of employes benefil
oluny, fiduciariens of such plans, and
aursons engaging in transactions Lo
which the exemption applies.

EFFECTIVE DATE: Olctohar 31, 19977.

FOR FUARTHER INFORMATION CONTACT.
DOrvglas Wham, Flon Beneflts Security
Ujvision, Oiffice of the Solicitor, U.5.
Denartment of Labor [202) 523-7520.
{This is not a toll free number. ]
SUPPLEMENTARY |NFORMATION: On April
t. 1282, the Depurument published in the
Fuderal Register (47 FR 14808 notica of
the pendency of proposed amendments
to FTE 77-8. PTE 77-4 provides an
paemption from the prohibited
transaction restrictions of section 406 of
R15A and from the taxes imposed by
seciions 7975 [a) and (b) of the internsl
Hevenue Code of 1954 [the Code)] Dy
reagon of section 4875(c](1) of the Code. '
The nolice gave interested persons an
opportunily lo comment on Lhe proposal
and to request o hearing on the matter,

Publlc comments were receivid
purauant lo the provisions ol section
40tu) of ERISA and section 4875(c){2] of
the Code and in accordance with thae
procedures set forth in ERISA Procedura
75=1 (40 FR 18471, April 28, 1875). Two
vianmenters requested a public hearing,
shuuld the Department decide either ool
1 uddopl the proposed amendments or
nul to resolve in their favar cerlain
mmsues that they raised in their
comments. The Department has
determined not to hold a public hearing
un the matter since, as is discussed
Iwlow, the Deparmnent belisves that the
expmplion. as gronted. provides the
relief that those commenters have
requested.

Discussion: . Genaral

In briel, PTE ¥7-8 provides that
ceriein runsactions, described in
Section (I of the exemption. are
evempled from the prohibited
transaction provisions of section 408 of
ERISA. The transactions relals to the
purchases, with plan assets, of
investment company securities or
ingurunce or ganuity contracts and (he

Sevhon 102 of Bearganization Plan SNu. 4 af W08
143 FR 47713 Ooiober 17, 178), effeative Decvinber
. L6 (44 FR 1085, lenuary 3. 1078), ruasierred the
authurity of the Secreiacy of tha Treasury o jssue
eapmplions ol wr typs granted hersin bo the
Sacretary of Labor. in thy discusalos.of tha
wamzphuee reforences (o the verous pravisions of
section 408 of ERISA should be read to refar us well
1:ﬂ&u-mwﬂinrwwnn ol sactlea 4575 of the
Cetadie, E

pavment of sales commissions in
conjunetion with such purchases.
[nsucance agents and brokers, penaiun
cansullants, insuronce companies,
investment companies, and invesimeni
company principal underwriters who are
pariies in interest with respect 10 an
employee benefit plan because lhey
either are, or are affilisted with,
fiducinries or other secvice providers for
the plan may, subject to the conditiona
listed in sections IV and V., avail
themselves of the exempiion in order o
cogage in such transactions with the
plan.

43 iy discussad more fully in the
preamble to the proposed exemplion.
conditional relief has been available
noder PTE 77-8 for the purchase by a
pian of securities iasued by an
investment company, where the
investment company, ils principul
underwriter, of its investment adviser
are parties in interest with respect to the
plan. However, where an affiliale of any
of thoae entilies is & trustee af the plan.
such rellef was available only if the
transaction was one described in
section [} of the exemption, which is
limiled to situations where the entity is
a party in interest solely by reason of

‘the sponsarship of a master or protoiype

plan, Including the provision of
nondiscrelionary trust or custodial
services in connection therewith. The
amendment lo section V(a) being
adopted in this notice, however. will
permit the broader range of transactions
described in sectona [fa}<{d] whers
the party seeking to use the exemption
provides nondiscrelianary trusl or
custodial services to the plan but does
not render Investment advice wilh
respect to any assets af the plan. With
the adoption of amended section I11{1).
moreover, relief will also be available
under that section lo plans other then
musler or prototype plans sponsuvred by
the investmenl company complex. In
addition. the Department is adopting aa
proposed new section V1(g). That
puragraph defines “nondiscretionury
trustee” and “nondiscretionary trual
services” as those terms are used in
seclions Via) and II{f), respectively. For
a more complete discussion of the
background and scopa of PTE 77-6 and
the proposed amendments, see the
presmble to the proposal of Apcll 8, 1902
(47 FR 14808) and the preamble to the
prior version of the exemption published
in lhe Federal Register on June 24, 1877
(42 FR 32295],

[L. Discussion of Comments Recaived

The Department received five wrilten
commenlts regarding the proposed
amendments toPTE 77-8. Most of the
commenters-generally favorad the

s

i aad "‘275 .

adoption of the proposed amendmeunts.
Twi commeniers, however, suggusiod
that the Department clarify, either in Lu:
preamble (o the finul version or in the
finui version of the exemption [tsell. that
nondiscretionary cusiodians are to be
treated in the same manner as
nondiscretionary trustecs and, thuy, muy
lake advantage of the exemption to the
sume extent us nondiscretionary
trusiees, These commenters requesied o
hearing on the matier if the Department
contemplated not effecting the requested
clarification. A third commenter
requested assurances from the
Department that all of the functions
deseribed in footnota theee of the
proposal are nondiscretionary lrust or
cusiodial services {or purposes o1 PTE-
77-4. A fourth commenter suggested thot
changes be made to the exemption |a
accommodate concerns that the
commenter expressad regarding the
applicability of the exemplion o
Irangactions involving securities lesued
by “no-load” mutoal funds—i.e.
securities aold with no sales charge, The
fifth commenter offered no suggestion
for change to the finul version.

The issues raised Hy the commanters
are disgussed below,

" (A} Nondiscretionary Cusledians

Twao commenters noted that, under
the proposed amendiments, FTE 77-§
would provide relief for transactions
dascribed in sections Al{a}—{d) of the
axemption where a trustee of the plan is
uffiliated with the investment company
lor with ils adviser or principal
underwriter), provided thal the trusiee's
duties are nondiscretionary. Ses section
Vi{a) of the exemptiopn. They argue,
hawever, thal since fections s01{f) and
408{h) of the Code provide that
custodiang shall be treated as trusices
fur certain purposes.® PTE 77-9 may not
be uvailable for purchases by plans of
mutual fund shares where the mutual
fund complex provides nondiscrelionary
cuslodial services to such plans through
persons who are not trustees, Because of
this concern, these commeniers
requested that a hearing be held on the
matter unless the Department made
clear that the provision by a mutual fund
complex of such “in-house” custodial
pervices would nol cperate as a bar to
the availobility of the exemption.

[n the Department's opinion, the
conditions contained in section V{a} of

"Sections 301} and #{h) of the Code provide. in
purt, that o custodiul accaunt that is nat & trus shall
b troatad, pevertheisss, us.s trust for parpoass of
sections 40§ snd 408, tiwnly, iT corain
apecified condlttons are mat. in such canes, the
cuztodiun of the scoounl iy rasbed as tha sccount’s
trustie-for purposes of.the Code.
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the axemption us amended herein do nat
crenle the difficulties perceived by tha
commenters. The availability of the
pxemptlon a8 amended to a person
providing nondiscretionary custodial
services lo g plan is not affected by the
person's designation as a trustee or
custodian to the extent that the sarvices
are Hmited in the manner described In
sections Via] and Vi(g) of the
pxemption.®

{B) Liat of Nondiscretionary Trust
Services R

On the matter of providing assurances
regarding speciflc services. the
Uepariment cannot siate categoricully
that certain services in all cases are
nondiscretionary for purposes of FTE
77-8, Whether or not a particular trust or
custodial service is nondiscretionary in
nature generaily will depend on the
facts and circumatances surrounding the
provision of the service, Those services
listed in footnote thres of the propasal
wara described in a submission by one
af the applicants as typical
nondiscretionary trust or cuslodial
services, and, thus, “ministerial in
nature”, The Department belipves that
the pravision of such services s within
Ihe scope of the definition of
“nondiscrationary trust services”™
conlained in section Vi[g) of the
examption, if they are in fact ministenal
in natare.* ) '

i should b aoted thet tha Cuda’s irsstmant of
vartgin cusludians as “irustess” doas not mean that
the reguirement contuined n ssaion 4000 ) of
FIRISA. thut tha nessts of & plan ehall be held io
trust by one ar mare trustess, is setisfied by rreson
ol such tresiment. In the cose of o plan sublect to
the provians of Tida [ ol ERISA, and sxcepl as
apscilically providmd olharwise in section 43|b| of
ERLSA. the usdets of the plan must be hald i ust
nulwithatanding the potentlul applicution, for
purposea of the Code. of sectivns 401(F) and 40uih)
of lhe Code, Sea H.R. Rep. 1280, 91d Cong., 2d Sqes.
2ok | E9T4|, :

The Services liwted in fovwnole Lhree of the
praposal ure feprinled hece for the auke of
convailenoe, They are

[} Qpen and muintein plan sccounts and. m the
case of defined conlrtbulion plans, individual
participnnd accounte. pursasnt to the emplaver's
neirustone;

|2l Baceive coniributions from the employar and
cradil them ta individual paricipant pecounts in
arcordunca with the employer' s instruztiona:

|z lnvest coninbutions and other plun asaets in
shisres of 8 mutusl fund or fonds or othar producis
such an insurunce or annully confrects designted
Ly the amployvar. plan irustes, or pacticipunts, and
reinves! dividends amd othar distrbiutlons in such
invealmentog

1o} Redaent transfer, or exchange mutual fund
srires or surmender itaerence or nnuity conlracis
ad iuiruciod by the emplayer, plan trustee, or
participanl;

e} Pravide or maintain “designution of
beneficiary” forms end muke distrbaillens fram the
trusd or custodial account to partleipants ar
heneficiarios in accordanca with tha instructone of

(€} Additiona! Services and No-Load
Mutwal Fund Complexes

The Department recelvod one
comment on behaif of & no-load mutoul
fund complex, requesting the
Department to amend the definition of
"nondiscretionary trust gervices” Lo
include any additional services
described in section 408(bJ{2) of ERLSA,
This would allow the provisien af all
such services in connection with o
transaction decribed in section II{0 by
any party qualifying for the exempltion
under thet section. According to the
commenier, no-load complexes in
parlicular would benefit from such an
amendment, as explained below, As an
gltarnative, the commenter requesied an
amendment to aection Ulfc) so that no-
load mutual fund complexes which,
according to the commenter, do not
necessarily engage a principal
underwriter, as that term {s defined in
section 2(a)(29] of lhe Invesiment
Company Act of 1940 [the 1940 Act],
qualify {or the exemptions provided in
seciton Uib)}={c). The exemptions
described in thosa sections currently
ullow the provision of servicesa in
addition to “nondiscretionary trust
aervices”, but the exempted transaclions
ara those engaged (n by an “investment
company principal underwriter,"*

Amended section III{f) describes
transactions engaged in by an
investment company or its principal
undorwriter and, therofore, according to
the commenter, can be used by no-load
mulual fund comploxea, That section,
however, doea not allow the provision of

the etiployer, pliuo Lrustee, pariielpenis, or
biemeliciwriae

{F] Dulivar o participunts or teir employer ull
noliced. prospaciuses. wnd proxy statements. sid
vote proxies tn accordunce with the pastivipants’
Inetreclions;

(g} Muintain racards of all contribulions,
investments. digiributions, snd ather transaciivoum
nnd repart them 1o the employer and participanis

| Muka necassary Bilngs with the Ininrnal
Rewanise Service and olher govarnmenl agenclos;

(i) Keap custady of the plan's assais;

[i} Royly to and prepire correapondenca, elther
diractly ar thraugh the muluul lund digtributar or
adviser, raganding the invesimenl aceownt and the
aparatizn and interpratation of & manier or
prototypae plan sponsored by the complex to which
the nondiscrallonary tranies or custodien balonga.

"The cemuneniar indlcates that shares of the
funide In the complex on whods behall the comment
weuw wrillen are gold through an eovity that s
w holly-ownad By oll of the funds in the complax.
Whila the commanier does not wesert that the antity
18 ik 8 “principal undarwnter” a8 delinmd In tha
§iHAY Acl, he doas assect thal There (s "nao clear
sulhority” [or the propostien thai (L 6. In seclion
Yijal of the examption. he term “prircipal
witderwellae” (o defined in the seme mannar as | e
dulinod in the 1840 Act.

The commenter does not stats that Lhe situation
descnibed abava ls repressntative of the no-losd
[und industry in general.
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any servires other than

nondiscre Honary trust or custodial
sorvices, Thus, the commenter
conlemded that If no-losd mutual fund
comjplexes are nol allowed to use 1he
exemiions provided in section I[h)}-
(e}, and if tho definition of
nondisorelionary trest sorvices in
section V{u} in not expanded to include
all sarvices described in gection
400(b)(2), no-lvad complexes will ba
more limited {n their ability to provide
udditional aervices to employea benefil
plans under PTE 77-9 than load
complexes. By comparison, load mutual
fund complexes, because they engoge o
principal underwriter, qualify for the -
exemptions in [11 (b] and {c].
Consaquently, they are able to provide
any additional services described in
aection 408(b)(2] without contravening
the terms of the exemption. The
commenter argues that it was|not the
Intent of PTE 77-9 to allow load mutual
[und complexes lo engege in cectain
transactions with employee benefit
plans and provide certain additional
servcies while nat similarly permitiing
no-load complexes lo engage in those
pame transactions and provide those
same services.

After careful consideration, the
Department has decided not to adopt
the requested changes. The suggestion
af the commenter with regord to
amending the definition in section Viig)
would be inconsistent with one of the
purposes of the exemplion. Section (1
(b} and (), aa previously stated, do nol
preclude the provision by a mutual fund
complex to a plan of additicnal servicee
deseribed in section 408(b)(2) of ERISA.
provided, however, thal the condilions
in both sectiona 1V and V' are satisfied.
Amended section W[, on the other
hamd, {a available only where an entity
in the mutual fund complex i o
fiduciary or service pmuidarﬁl{nr buth)
aolely by reason of the sponsorship of a
master or prototype plan, the provision
of nondlscretionary trust or custodial
aervices, or both. It covers siluations
where the relationship between the plan
and tha mutual fund complex ia more
limited than that permitted wader
sections [U{b}-e). In view of thal more
limited relationship, the Depirtment has
determinaed that only the conditions
cantained in Section [V [and|not those
contained in Section V) of tha
exemption need be satisfied in
connection with transactions deacribed
in [II{f). Thua, the provision of additional
services to the plan in connection with a
transaction described in sectian L.
such as services described irl ERISA
sertion.408(b)(2), is not within the

[
1

;ti.



. FL

Federal Register

B T e

{ Vol. 49, No. 85 / Tuesday, April 3, 1984 [/ Notices

13211

intended scope of the exemption
provided under that section.

As to the suggeation to amend seclion
[}, it should be Aoted that the
proposed exempiion in thia matter did
not include a progosal to amend that
paragraph.® The Department has no way
of knowing, on the bagis of one
Individual request, whether the faetual
situation described by the commenter
regarding its own method of operation
{which may be unique or at least
unugual) is sufficiently répresentative of
all parties potentiully affected by such
an amendmant to justify the relief
requested on a class basis, especially
since it is not certain that additional
relief is necessary [see note 4, supro |,
The Depariment baliaves it
inappropriate to proceed along the lines
requested in the absence of lnfurmation
that would provide a basis for
determining how any such changes
would uffect employee baneiit plans and
the mutal fund industry as & whale,

Ganaeral Information

The attention of intereated pecsons is
directed to the following: i

(1) The fact that a transaction is the
subject of an exemption granted under
gaction 408{a) of the Act and section
4975(c)(2) of the Code does not relieve &
fiduciary of a plan to which the
exemption ls applicable from certain
othter provisions of the Act, including
any prohibited transaction provisions to
which the exemplion doses not apply and
the general fiduciary reaponsibility
provisions of section 404 of the Act
which, amang other things, require a
fiduciary to discharge his duties with
respect ta the plan solely in the interest
of the plan's participants and
beneficiaries and in a prudent fashion in
accordance with section 404(a)[1](B] of
the Act; nor does it aifect the
requirement of section 401(a) of the
Code that the plan must operate for the
exclusive benefit of the employees of the
plan and their beneficiaries.

{2] The exemplion aat farth herein is
supplemental to, and not in derogation
of, any other provisions of the Act or
Code. including statutory exemptions
and transitional rules, Furthermare, the
fact that a transaction is subject to an
administralive or statutory exemption ls
not dispositive of whether the

*Saction 404(a) of the Act provides. in paet. that
before granting an exemption from aection 40(a| of
the Act, the Dopartment shall, among ather things,
publish natice in tha Fedaral Regster af the
pendancy of the exemption. and wilocd lntemeadad
parmons an apportunily 19 present viaws. Section
A08(u] als0 reguires thot, befors geanting un
exemption from saction 408{b), tha Depariment must
afford an oppariunity for hoaring va the metien

trangaction 13 in fact a prabibited
trangaclion.

(3] The clasa exemption is applicable
la a particular trargaction oaly if the
transuction satisfies the conditiona il
specified in the class exemption, {

[4) In sceordance with aeation 408(a) !
of the Act and section 4975{ch2) of the
Code, and bagsed upon the entire record.
including the writlen comments
gubimilted in response to the notlce of
Agpril 6, 1952, the Agency makes Lhe
following determination;

{i] The class exemption set forth
herein is odministratively feasible;

(ii] [tig in the intereat of plans and of
their purticipants and beneficiaries; and

(lii} It is protactive of the rights of
participunts and beneficiaries of the
plana.

Exgmplion

Accardingly, the following exemption
is hereby granted under the autharity of
section 408{a] of the Employes
Retirement [ncome Sacurity Act of 1974
(the Act) end section 4975(c)(2) of the
Iinternol Revenue Code af 1954 (tha
Code), and in accordance with the
procedure set [orth in ERISA Procedure
75-1 [40 FR 18471, April 28, 1875). For
the sake of convenience, the antire
exemption is reprinied here, including
the amendments to sections W) and
Via)] and new section VI{g) adopted in
this notice.

‘Section (—Retroactive Appiication,
The restrictions of sections 408{a)(1){A)
through (0] and 406{b] of the Act and
the taxes imposed by section 4975 of Lhe
Code do not upply to any of the
transactions described in section (11 af
this exemption in connection with
purchases made bafore November 1,
1877, if the conditions sel forth in
section [V are met,

Section {I—Prospective Application,
The restrictions of section 400[a){1){A)
through (D) and 408(b) of the Act and
the taxes imposed by section 4975 of the
Code do not appiy to any of the
transactions described in section I of
this exemption in connection with
purchases made after October 31, 1977,
if the conditiona set forth in sections [V
and V ars mat,

Section {{I—Transactions. (u) The
receipl, directly or indirectly, by an
Insurance agent or broker or a pension
consultant of & sales commission from
an inaurance company in connection
with the purchase, with plan assets of
an inaurance or annuity contract,

[b) The receipt of & sales commission
by a principal underwritar for an
investment coynpany registered under
the Investment Company Act of 1940
(hereinafter referred to as an investment
company] in connaction with the

S-24 454

I insurance or annuity contrest ar

purchase, with plun agsets, of sreurilins
igsuee by an investment campuany.
[z} The nlfecting by an insurance

/ agent or broker, pension consullant or

investment company principal
underwriter of a transaction for the
purchase, with plan assets, of an

securities isaced by an investment

L CUmpany.

{d] The purchase, with nlan assets, of
an [nsurance or annuily contract from
an insurance company.

(€] The purchase, with plan asaets, of
an insurance or annuily cantract from
an insurance company which s a
fiduciary ar o service proviter (or both|
with respect to the plan soleiy by reason
af the sponsarship of o magter or
prototype plan,

[[] The purchase, with plan assets, of
sacuritieg lssued by an investment
company from, or the sale of such
aecurities to, an Investmen! company or
an investment company principal
underwriter, when such investment
company, principal underwriter, or the
investment company investment adviser
is a fiduciary or a service provider {or
both) with reapect to the plan solely by
reason of: (1] The sponsorship of a
masler or prolotype plan; or [2) the
provigion of nondiscrelionary trust

services lo the plan; or (3) Yath (1) and

(2}

Section IV—LConditians With Respect
to Transactions Described in Section (T,
[a) The transaction is effected by the
Inzurance agent or broker, pension
consuflanl, insurance company or
investment company principal
underwriter in the ordinary course of it
business as such a person.

[t3) The transaction is on terms at
least as favorable to the plen as an
arm's-length transaction with an
unrelulad party would be,

(¢] The combined total of all fees,
commissiona and other consideralion
received by the insurance agent or
broker, pension conaultant, insurance
company, ar investment company
principal underwriter:

(1) Far the provision of services to the
plan; and

{2} In connection with the puchase of
insurance ar annuily contracta or
securities [ssued by an investment
company
ia not in excess of “reasonable
compensation” within the cantemplation
of section 408(b)(2} and 408(c}(2} af the
Act and soctlons 4575(d)(2) and
4975(d)(10) of the Code. If auch total is in
excess of “rensonable compensation,”
the “amount involved” for purposes of
the clvil penaltiea of section 502{{) of the
Art and the excise taxes imposed by
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section 4475 {4) and (b) of the Code {5
the smount of compensation in exceas
ur “ressonable compensation.”

Seation V—Canditions for
Transactions Descritted in Section 11
{a} Through (d). The following
conditiona apply solely lo a tronsaction
described in puragraphs (a), (b}, (c) or
(d] of ssction 1

la] The insurance agent or broker,
pension consultant, lnsurance company,
ur investment company principal
wiiderwaler is not [1) a trustee of the
olun |other than a nondiscrelionacy
trustes who does not render investment
advice with respect to any aussets of the
plan], (2) a plan administrator (within
lhe meaning af section 3(16)[A) of the
Act and section 414{g) of the Code), [1] a
fiduciory who is expressly authorized in
writing lo manage, acquire or dispose of
the aszets of tha plan on a discrelionary
hasis, or (4] for transaclions described
iy sections I (a] through {d) entered
into after December 31, 1978, an
vmployer any of whose employees are
covered by the ploa,

(B (1) With respect to & tranasction
involving the purchase with plan assets
ul an insurance or annuity contract or «
the receipt of a sales commission
thereon, the insurance sugent or broker
or pensian consullant provides to an
independent fiduciary with reapect
the plan prior to the execution of the
iransaction the following information in
writifig and in a form calculuted o ba
understood by a plan Aduciary who has
no special expertise in insurance or
investment matters:

[A}If the agant, broker, or consuliwnt
13 an affiliate of the insurance company
whaose contract is being recommended,
or if the ability of such agent, broker or
congultant 1o recommend insurance or
Wonuity contracts is limiled by any
agreement with such inaurance
company, the nature of such affiliation,
limitation, or relationship:

(B) The sales commission, expressed
ug a percentage of gross snnual
premium payments for the firal yeoar and
fur each of the succeding renewal years,
that will be paid by the insurence
company to the agent, broker or
consultunt ln connection with the
pudmhase of the recommended contract:
i

(C) For purchases made after June 30,
1979, a description of any charges, laes,
discounts, penalties or odjusiments
which may be imposed under the
recommended cantract in connection
with the purchase, holding. exchange.
termination or sale of such contract.

[2) Following the receipt of the
mformation required to be diselosed in
parageaph (b][1), and prior to the
axecution of tha tronsaction, the

independent fiduciary acknowledges in
writing receipt of such information and
npproves the transaction on behalf of
the plan. Such liduciary may be un
employer of emploveas eovered by the
plan, but may not be an insarance agent
ar broker, pension conaullant ur
insurance company invalved in 1he
transaction Such flduclary may nol
receive, directly or indirectly [e.g.
through an offiliate), any compensalion
or other conaideration for his or her own
persunal account fram any party deaiing
with the plan in connection with the
trangaction,

[c)1] With respect to u trunsaciion
involving tha purchase with plan assety
of securities issued by a0 inveslment
company or the receipt of 4 salea
commission thereon by un investment
gompany principal underwriter, the
inveatmenl company principal
underwriter provides to an independent
fiduciary with respect 1o the plan, prioe

(ho the exacution of the transaction, the

lollowing information in writing and in a
form calculated to be understoad by &
plan fiduciary who has no special
expertise in lnsurnnce or investmaon|
muliers:

{A] If the person recommending
aecurilies insued by an investment
company is the principal underwriter of
the investmenl company whosa
securities are being recommended, the
nature of such relationship and of any
limitation it places upon the principal
underwriter's ability to recommend
investment company securities:

{B] Tha aaleas commisaion, expressed
43 a percentuge of the dollar smount of
the plan’s gross puyment and af, the
amount actually invested, that will be
received by the principal underwriter in
connection with the purchase of the
recommended securities issued by the
investment company; and

[C] For purchases made after
December 31, 1978, a description of any
charges, fees, discounts, penaliies, or
adjustments which may be imposed
under the recommended securities in
cannection with the purchase, holding,
exchange, termination or sale of such
gecurities,

(2] Following the receipt of the
information required to be disctosed in
paragraph (c}{1), and prior to the
execution of the transaction, the
independent Aduciacy approves the
trangaction on behalf of the plan. Unless
lacts or circumstances would indicate
the contrary, auch gpproval may be
presumad if the fiduciary permits the
transiction to proceed after receipt of
the written disclosure. Such fiduciary
may be an emplover of employees
coversd by the plan;but may not be «
principal underwriter invalved in the
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trunsuction. Such fduciary may not
receive, divectly or indicectly (2.
through an affiliate), any compensalivo
ur ather consideration for hia or hur own
personal sccount from any parly dealing
with the plan in connection with the
trungaction.

(d] With respect to additional
purchuses of insurance or annuity
conlrucla or securities issued by an
invaslment company, the writlen
disclosure required under pavagraphs (h)
and (] of this section V need not he
reepedled, unlegg—

(1] More than three years huve pussed
since auch disclosure was madu with
respict to the same kind of conlesct or
security, or

(2} The contract or security buing
recomniended for purchase or the
commission with reapect thereto iy
matarially different from that for which
the approval described in paragraphs (b)
und (c) of this section was ootained,

[2])(1]) In the case of any ltansaction
described [n paragraphs [a),/(b), or (c) of
section [I1, the insurance agent or broker
[or the insurance company whose
contract is being described if designated

by the agenl or broker), penuian

cansullant or invesatment company
principal underwriter shall rotain or
cause o be retuined for a period of six
yeara from the date of such Iransaction,
the following:

{A] The information divclosed
pursuant to paragraphe (b, (), and (d)
afl this section V;

(B} Any additional information or
documents provided to the fiduciary
duscribed in paragraphs (b} und [c) of
this section V with respect ta such
transaction; and

{C] The written acknowledgement
described in parugraph (b} of this
section

(2] A prohibited transacticn will ot

. be deemed to have occurred!if, due to

circumatances beyond the contral of ihe
insurance agent or broker, pansion
consuitant, or principal underwriter,
such records are lost or destroyed prior
to the end of such six-year period.

(3] Notwithstanding anything to the
contrary in sectlons 504 (a){2) and (b} of
the Act. such records are
uncanditionally available for
axamination during normal bueiness
houra by duly authorized employess or
representatives of the Depariment of
Labor, the Internal Revenue Sarvice,
plun poarticipants and bencliciaries, and
any employer of plan participants and
beneficiaries, any employee
arganization any of whose members ars
covered by the plan,

Section VI—Definitions. For purposes
of this axemplion:
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[} The term "principal underwriter”
la defined ln the same manner as thut
terim (g defined i saction 2[a)l29) of the
Investment Company Act of 1040 (15
1.S.C. Ba=2{a)[20}).

{b] The terms "insurunce agent or
Liroker,” "pension consultant,”
“inaurance company,” "investment
company,” and "principal underwriter”
main such persons and any affilioles
thereof, )

le) The term “uffiliate” of a peraon
menna: ]

[1) Any person directly or indirectly
contrailing, controlled by, ar under
common cantral with such person:

(2] Any officer, direclor, employes
lincluding, in the case of principul
underwriler, any registered
represeatative thereof, whether ar not
such person |8 a common law employes
of such principal underwriter), ar
refative of any such persan, or any
partner in such person; or ;

(3] Any corporation or partnecship of
which such person is an officer, director,
ar employee, ar in which such peraon ia
a pariner, +

[d] The term “control” means the
power lo exercise s controlling influence
over the management or policies of a
person other than an individual,

{2} The term "relative” means a
“relative” as that term is definad in
gectian 3(15) of the Aet [or o "member af
the family" as that term is defined in
section 4975{e)(8] of the Code], or &
brother, a sister, or a spouse of a brother
ar s sister.

() Tha term “masler or prototype
plan” means a plan which is approved
by the Service under Rev, Proc, 72-7,
1072-1 C.B. 715, or Rev, Froc. 72-48, 1972-
1 C.I. 716, or their succesaors,

(g} The term “nondiseretionary trust
services” means custodial services and
services ancillary to custodial services,
none of which services are
discretionary, and the term
"nondiscretionary trustee” of a plan
meins u trustes whose powera and
dulies with respect to any asaats of Lhe
plan are limited to (1) the provision of
nondiscretionary trust sarvices ta the
plan, and {2} duties imposed on the
trustes by any provision or provisions of
the Act or the Code. For purpases af this
exemption, a person who is otherwise a
nondiscretionary trustee will not fail to
ba a nandiscretionury trusten solely by
reason of his having been delegated, by
the sponsor of a master or protolype
plan, the power to amend such plan.

Signed at Washinglon, D.C
of hareh 1984,

Alan 0. Lebowilz,

e 2Hth day
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