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Dear Ms. Nussdorf: 

This letter responds to your request for an advisory opinion concerning section lI(d) of 
Prohibited Transaction Exemption (PTE) 77-4. 1 This class exemption provides relief from the 
restrictions of section 406 of the Employee Retirement Inwme Security Act of 1974, as amended 
(ERISA), and from the sanctions resulting from the application of section 4975 ofthe Internal 
Revenue Code of 1986, as amended (the Code), for an employee benefit plan's purchase or sale 
of shares of an open-end investment company registered under the Investment Company Act of 
1940 (mutual fund) when an investment adviser for the mutual fund or its affiliate is: (l) a plan 
fiduciruy; and (2) not an employer of employees covered by the plan. 

Section TI(d) of PTE 77-4 contains certain conditions for the exemptive relief and provides, in 
pertinent part, that: 

A second fiduciary with respect to the plan, who is independent of and unrelated to the 
fiduciary/investment adviser or any affiliate thereof, receives a current prospectus issued 
by the investment company, and full and detailed written disclosure of the investment 
advisory and other fees charged to or paid by the plan and the investment company, 
including the nature and extent of any differential between the rates of such fees, the 
reasons why the fiduciary/investment adviser may consider such purchases to be 
appropriate for the plan, and whether there are any limitations on the 
fiduciary/investment adviser with respect to which plan assets may be invested in shares 
of the investment company ancL if so, the nature of such limitations. 

You inquired whether delivery of a "summary prospectus" may be used to satisfy the condition 
in section lied) of PTE 77-4 that requires the delivery of a mutual fund's prospectus to the 

. second fiduciary. 

In this regard, the Securities and Exchange Commission (SEC) in 2009 published revised 
disclosure provisions for mutual funds including a summary pro~-pectus rule.2 The revisions 
"permit a person to satisfy its mutual fund prospectus delivery obligations under section 5(b )(2) 
of the Securities Act [of 1933] by sending or giving [specified] key information directly to 
investors in the form of a summary prospectus and providing the statutory prospectus on an 

142 FR 18732 (AprilS, 1977). 
2 See 74 FR 4546 (January 26, 2009). 
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Internet Web site.'') A statutory prospectus is a prospectus that meet<; the requirements of section 
ID(a) of the Securities Act of 1933. Pursuant to the SEC's revised disclosure provisions, mutual 
funds must send a statutory prospectus to an investor upon request.4 

The summary prospectus must contain the same information in the same order as the summary at 
the front of the statutory prospectus.5 Thus, a summary prospectus must contain information on 
investment objectives, fees, inve~iments, risks and performance, management, taxes, and 
compensation of financial inteImediaries.6 According to the SEC, the rationale for these rules is 
to: 

[H]e1p investors who are overwhelmed by the choices among thousands of available 
funds described in lengthy and legalistic documents to access readily key information that 
is important to an informed investment decision. At the same time, by harnessing the 
power of technology to deliver infonnation in better, more useable formats, the disclosure 
framework can help those investors, their intermediaries, third-party analysts, the 
financial press, and others to locate and compare facts and data from the wealth ofmore 
detailed disclosures that are available. 7 

Following the SEC's adoption of the summary prospectus rule, the Department concluded in 
Field Assistance Bulletin 2009-03 g that providing a summary prospectus to participants and 
beneficiaries satisfied the prospectus delivery obligations under the Department's ERISA section 
404( c) regulations because '~he required contents of the [s ]ummary [p]rospectus provide key 
information about a mutual fund that will assist participants and beneficiaries in making 
infonned investment decisions." The Department noted that the statutory prospectus is available 
free of charge through various means including on the internet or by e-mail~ upon request. 

In Advisory Opinion 94-35A9
, the Department addressed the prospectus delivery requirement of 

section II(d) of PTE 77-4 in the context of a mutual fund that was registered under the 
Investment Company Act of 1940 but not under the Securities Act of 1933. The Department 
considered whether the prospectus delivery requirement could be satisfied by providing an 
independent plan fiduciary with the information required by the Form N-1A Registration 
Statement and certain additional information (Additional Information), including a table listing 
management fees, all other expenses broken down by category and total portfolio expenses; a 
chart showing the effect of ~'Uch fees on an investment in the fund over one, three, five and ten 
years; and a list of per share income and capital charges for a share outstanding throughout the 
year. The Department concluded that the provision of the Foun N-IA information and the 
Additional Information would satisfy the prospectus delivery requirement of section II(d) ofPTE 
77-4 provided that the Additional Information contained all of the information relevant to the 

3 ld.; see generally, 17 CFR § 230.498. 

4 17 CFR § 230.498(f). 

5 17 CFR § 230.498(b)(2). 

6 Id. 

7 74 FR at 4549. 

8 September 8, 2009. 

9 November 3, 1994. 
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U>n'l:arn'nP,... 1" also addressed the use ofa swnmary 
SeI)telnb4~r PTE 2010-26 

oftbe 
nN"~m,t'\IP to PTE 2010-26 clarifies that the conclusions 

in the to PTE 201 75 FR 56564 
individual transaction relief to PNC Financial 

for transactions similar to those described in PTE 77-4. The to PTE 2010-26 
prc~sPt~J:S to a second for purposes of the conditions contained in 

ofa current prospectus. 75 FR at 56567. In 
to the distribution of a summary 

nro'vi{ff~ to PNC in PTE 2009-22. 
11 The dlsclosure condition discussed in thls that is 

to the Reduction Act The fCR bas been and 
under OMB Contro,1 Number which is to 00 31,2016. The DeI:mt:meJ[lt 

notes that a federal agency cannot conduct or sponsor a collection of information unless it is OMB 
under the Reduction and a valid OMB contro] and the is not 
rPlllnrf~rI to to a collection of information unless it a valid OMB control number. See 44 
U.S.C. § 3507. any other no person shall be to a for 
to with a collection of information jf it does not valid OMB control number. See 44 
U,S.C. § 3512. 
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