U.S. Department of Labor Employment Standards Administration
: wWage and Hour Division
Washington, D.C. 20210

NOV 12 1932

MEMORANDUM NO. 168

TO: ALL CONTRACTING AGENCIES OF THE FEDERAL GOVERNMENT
AND THE DISTRICT OF COLUMBIA

: /’i/m‘./, e /3 ‘ ZS

FROM: KAREN R. KESSLING
Acting Administrator

SUBJECT: Guidance Redd¥ding Exclusion of Davis-Bacon
Contract Clai¥es from Construction Contracts
Affected hy Suspension of the Davis-Bacon Act.

By presidential proclamation of October 14, 1992, President Bush
suspended the provisions of the Davis-Bacon Act in certain storm
affected areas of Florida, Hawaii and Louisiana. See All Agency
Memorandum No. 167. Also suspended were "the provisions of all .
other acts providing for the payment of wages, which provisions

are dependent upon determinations by the Secretary of Labor under
the Davis~-Bacon Act."

The Copeland Act anti-kickback provisions and weekly statement
requirements apply to construction contracts independent of the
issuance or incorporation of Davis-Bacon wage determinations.
The statute -- by its plain language -- applies to contracts for
construction, prosecution, completion or repair of public
buildings or public works or buildings or work financed in whole
or in part by loans or grants. Thus, notwithstanding the
suspension of the Davis~Bacon and related Act requirements, the
provisions of the Copeland Act are still applicable to the

federally funded and assisted construction contracts in the
hurricane affected areas.

Similarly, the Contract Work Hours and Safety Standards Act
(CWHSSA) overtime provisions apply to contracts which require or
involve the employment of laborers or mechanics upon a public
work of the United States, of any territory, or of the District
of Columbia or to any other such contracts, to which the United
States or any agency or instrumentality thereof, any territory,
or District of Columbia is a party, and to contracts that are
financed in whole or in part by loans or grants from, or loans
insured or guaranteed by, the United States or any agency or
instrumentality thereof, under any statute of the United States
providing wage standards for such work. In neither case, is
application of that statute dependent on the Secretary’s wage
determinations under the Davis-Bacon Act. Therefore, the
Department has determined that CWHSSA continues to apply to
contracts in the same manner as before the suspension of the
Davis-Bacon provisions.
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Pursuant to Department of Labor Regulations, 29 CFR Part 5,
section 5.5(a), the contracting officer is required to insert in
full in any covered solicitation or contract for construction the
clauses listed in section 5.5. See also the Federal Acquisition
Regulations at 48 CFR 22.407. Regulations, Part 5, permit
modification of the contract clauses to meet the particular needs
of an agency, provided, that such modifications are first
approved by the Department of Labor. Therefore, with respect to
those contracts affected by the presidential suspension of the
Davis-Bacon and related Acts, the Department herein allows the
omission of the labor standards clauses from the affected
contracts with the exception of those clauses =-- listed below --

which are necessary tc enforce the provisions of the Copeland Act
and the CWHSSA.

29 CFR Part
29 CFR Part
29 CFR Part
29 CFR Part
29 CFR Part

section 5.5(a) (2).

section 5.5(a) (3) (1i) (B) (2).

sections 5.5(a) (3) (ii) (C) and (D).
section 5.5(a) (5).

section 5.5(a) (6) modified as follows:

oo,
- W w NN

(6) Subcontracts. The contractor or
subcontractor shall insert in any subcontracts the
clauses contained in 29 CFR 5.5(a) as applied herein
and such other clauses . . . . The prime contractor
shall be responsible for the compliance by any
subcontractor or lower tier subcontractor with all
applicable contract clauses in 29 CFR 5.5.

29 CFR Part 5, sections 5.5(a) (7) through 5.5(a) (10).
and 29 CFR Part 5, sections 5.5(b) and 5.5(c) in their entirety.

We recommend that the corresponding clauses of the Federal
AcquiSition Regulations be omitted or incorporated accordingly.



Released by CDR USACE (CEPR-ZA) to all HQUSACE/OCE elements and mﬂd MSC's, District, FOA's and Laboratories for

»immediate distribution to Chief, Contracting Division. . .
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DIANE S, SISSON
Principal Assistant Responste
for Contracting
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