U.S. DEPARTMENT OF LABOR
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of: )
)
! )
) OALJ Case No. 2023-SPA-00003
Complainant, ) OSHA Case No.: 3-1760-21-136
)
V. ) ALJ Jonathan Calianos, District Chief Judge
)
MAERSK LINE, LTD., )
)
Respondent, )
and )
)
ASSISTANT SECRETARY OF )
LABOR FOR OCCUPATIONAL )
SAFETY AND HEALTH, )
)
Party-in-Interest. )
)
)
SETTLEMENT AGREEMENT

Pursuant to 29 C.F.R. §1986.111, the Assistant Secretary for Occupational Safety and
Health, United States Department of Labor (the “Assistant Secretary”), Complainant | N
B (“Complainant” or |Jjjiill). and Respondent Maersk Line, Ltd. (“Respondent” or
“Maersk”), who shall be referred to collectively herein as the “Parties,” have negotiated and
executed this Settlement Agreement (the “Agreement”). The Assistant Secretary, Complainant,
and Respondent agree that it is in the Parties’ best interests to resolve this lawsuit on mutually
agreeable terms. Accordingly, the parties expressly waive findings of fact and conclusions of law,
exceptas otherwise setforth herein, and consentto the entry of an Order approvingthis Agreement
as a full and complete resolution of all claims and issues which were, or might have been, alleged

in this action, without adjudication of any issues of fact or law.



JURISDICTION AND COVERAGE

A. This ALJ and the United States Department of Labor’s Office of Administrative
Law Judges have jurisdiction over this action pursuant to the Seaman’s Protection Act, 46 U.S.C.
§ 2114 (the “Act”), and the implementing regulations, 29 C.F.R. §1986.

B. Respondent is wholly owned by Maersk Agency U.S.A., Inc., an American
corporation wholly owned by Maersk A/S (“MAS”). MAS is wholly owned by A.P. Moller Maersk
AJS. Maersk operates U.S. flagged vessels.

C. Complainantis an individual who was engaged or employed as a Chief Mate on
board a U.S.-flagged vessel operated by Maersk. Complainant was not a member of the Armed
Forces during his employment with Respondent.

D. As set forth in the Assistant Secretary’s Findings dated July 14, 2023, Complainant
and the Assistant Secretary alleged that Complainant was terminated for engaging in activity
protected under the Act when he reported to the United States Coast Guard (“USCG”) that the
seaman believed that a violation of a maritime safety law or regulation prescribed under that law
or regulation occurred.

E. Maersk denies the allegations contained in the Findings or any wrongdoing.

REMEDIES AND OBLIGATIONS

Accordingly, the Parties hereby AGREE, that:

1. Respondent, and all persons in active concert or participation with it, will not
discharge or in any manner discriminate against any employee because of activity protected under
the Act. Respondentshallnotuse aseaman’sreportto the U.S. CoastGuard, pursuantto 46 U.S.C.

8 2114, as a contributing factor in any adverse action.



2. Within 30 days of Courtapproval of this Agreement, Respondent will remove and
expunge any and all negative information that it entered as relates to Complainant’s termination
from his personnel file and expunge Complainant’s employment records of any reference to the
exercise of his rights under the Act. If asked for an employment reference by a prospective
employer, Respondent’s marine human resources and manning department and/or any other of
Respondent’s departments or offices that handle employment verification will provide a neutral
employment reference for Complainant by merely confirming his dates of employment with
Respondent, the last position he held, and his last rate of pay.

3. Within 30 days of Court approval of this Agreement, Respondent shall revise and
replace its Reporting statutory equipment defects policy 09-04-01.900 dated July 31, 2017 with
the revised Reporting statutory equipment defects policy 09-04-01.900 as shown as attached
Exhibit A.

4, Within 45 days of Court approval of this Agreement, Respondent shall
communicate the reporting policy changes to all members of the fleet (i.e., seamen) by email and
shall make the changes on its internal website and make any other updates to its systems as may
be needed.

5. Withing 180 days of Court approval of this Agreement, Respondent shall provide
all supervisory personnel with training on the changes to policy 09-04-01.900.

6. Within 30 days of execution of this Agreement, Respondent shall provide a copy
of the OSHA SPA Fact Sheet, attached as Exhibit B, to all seamen as part of their regular vessel
sign-on paperwork and continue to provide the fact sheet for a period of at least two years from

the date of posting.



7. Withing 180 days of execution of this Agreement, Respondent shall send proof of
Respondent’s compliance with this agreement to: Michael Mabee, Assistant Regional

Administrator, Region VI — WPP, U.S. Department of Labor — OSHA, mabee.michael@dol.gov.

8. Respondent agrees to comply with the Actand applicable regulations in the future.
Respondent shall not, contrary to the Seaman’s Protection Act, 46 U.S.C. § 2114 and the
implementing regulations, 29 C.F.R. §1986, discharge or in any manner discriminate against a
seaman because:

(A) the seaman in good faith has reported or is about to report to the Coast Guard or other

appropriate Federal agency or department that the seaman believes that a violation of a

maritime safety law or regulation prescribed under that law or regulation has occurred;

(B) the seaman in good faith has reported or is about to report to the vessel owner, Coast

Guard or other appropriate Federal agency or department sexual harassment or sexual

assault against the seaman or knowledge of sexual harassment or sexual assault against

another seaman;

(C) the seaman has refused to perform duties ordered by the seaman’s employer because

the seaman has a reasonable apprehension or expectation that performing such duties

would result in serious injury to the seaman, other seamen, or the public;

(D) the seaman testified in a proceeding brought to enforce a maritime safety law or

regulation prescribed under that law;

(E) the seaman notified, or attempted to notify, the vessel owner or the Secretary of awork-

related personal injury or work-related illness of a seaman;

(F) the seaman cooperated with a safety investigation by the Secretary or the National

Transportation Safety Board;



(G) the seaman furnished information to the Secretary, the National Transportation Safety

Board, or any other public official as to the facts relating to any marine casualty resulting

in injury or death to an individual or damage to property occurring in connection with

vessel transportation; or

(H) the seaman accurately reported hours of duty.

9. Each party shall bear its own costs and expenses, including attorneys’ fees, arising
in connection with any stage of the above-referenced proceeding.

10.  TheParties agreethat neither this Agreementnor the furnishing of the consideration
for this Agreement shall be deemed or construed as an admission by Respondent that it violated
any provision of the Act.

11.  Complainant acknowledges that the payment set forth by separate agreement is
sufficient consideration for this Agreement. The Parties agree that the terms of this agreement
constitute full, final and complete resolution of his complaint referenced as OSHA case number
3-1760-21-136 and docketed at OALJ Case No. 2023-SPA-00003. This Agreement will
cause this complaintto be closed in its entirety and that no further proceedings relating to this
complaint or its allegations shall be initiated or pursued.

12.  Once the Administrative Law Judge issues an Order approving this settlement, the
provisions of this Agreement may be enforced by any aggrieved party in the United States District
Court in the place of Complainant’s residence or where Respondent does business. This
Agreement shall be construed, interpreted, governed and enforced in accordance with the Act.

13.  Nothingin this Agreement is intended to or shall prevent, impede, or interfere with
Complainant’s non-waivable right, without prior notice to Respondent, to provide information to

a government agency, participate in investigations, file a complaint, testify in proceedings



regarding Respondent’s past or future conduct, or engage in any future activities protected under
the whistleblower statutes administered by OSHA, or to receive and fully retain a monetary award
from a government-administered whistleblower award program for providing information directly
to a government agency. Further, nothing in this Agreement is intended to or shall prevent, impede
or interfere with Complainant’s filing a future claim related to an exposure, an occupational injury,
or an occupational illness, whose existence was unknown, or reasonably could not have been

known, to Complainant on the date Complainant signed this Agreement.

#

AGREED AND CONSENTED TO THIS DAY OF JULY, 2024:

FOR COMPLAINANT,

. 277 /

StephenJ Fitzgerald, Esq. (c{22939)
GARRISON, LEVIN-EPSTEIN,
FITZGERALD & PIRROTTI, P.C.

405 Orange Street

New Haven, CT 06511

Telephone: (203) 777-4425
Facsimile: (203) 776-3965

Email: sfitzgerald@garrisonlaw.com

and

Charles C. Goetsch, Esq. (CG9082)
CHARLES GOETSCH LAW OFFICES LL.C
405 Orange Street

New Haven, CT 06511

Telephone: (203) 672-1370
Facsimile: (203) 776-3965

Email: charlie@gowhistleblower.com




FOR ASSISTANT SECRETARY FOR
OCCUPATIONAL SAFETY AND
HEALTH ADMINISTRATION

SEEMA NANDA
Solicitor of Labor

JOHN RAINWATER
Regional Solicitor

MARY KATHRYN COBB
Counsel for Civil Rights

By: Cwmw» (‘Z&-’(ﬁé@ﬁ?ﬁ Fﬁ@
Carmen Eliza&/th Fahy, Esq. J
Trial Attorney (TX: 24056866, IL:6273260)
U.S. DEPARTMENT OF LABOR
OFFICE OF THE SOLICITOR
525 S. Griffin Street, Suite 501
Dallas, Texas 75202
Telephone: (972) 850-3100
Facsimile: (972) 850-3101
Email: fahy.carmen.e(@dol.gov and
docket.dallasi@dol.gov

and

FOR RESPONDENT, Mm LINE, LTD.

By: \Q“"'k —?> :

( Jane\lB. Jacobs, Esq. {NY: 1842962)
\B_L_ltt ny K. Lazzaro, Bsq. (NY: 5526991, MA: 696571)

TARTER KRINSKY & DROGIN LLP

1350 Broadway — 11" Floor

New York, NY 10018

Telephone (212) 216-8000

Facsimile: (212) 216-8001

Email: jjacobs(@tarterkrinsky.com

Email: blazzaro/@tarterkrinsky.com




Exhibit A



Document ID: 09-04-01.900

Reporting statutory equipment defects 01 August 2024
Index

1. Reporting

1. Reporting

The Company, Flag Administration, Classification Society, and local Port Authorities
(PSC) must be informed when any statutory equipment breaks down (if the ship
continues to be in operation or not).

Examples of when to use notifications or apply for exemptions (or dispensations):

e Accident affecting the safety of the vessel - fire, collision, etc.

e Emergency generator unable to start due to failure in the system

e Failure of the oily water separator (15 PPM), MARPOL Annex I

e Failure of navigational equipment prescribed under SOLAS V

e Failure of radio communication equipment prescribed under SOLAS IV
o Lifeboat not operational because of defects to equipment or structure
e Damaged hatch covers affecting the water tightness of the vessel

¢ Condition affecting the safety or seaworthiness of the vessel

e Condition affecting the ship’s class

1.1 Notification

A notification must be promptly made whenever defective statutory equipment
cannot be immediately rectified. Failure to make the required notifications at the
earliest opportunity can be grounds for discipline up to and including termination.

Make the notification in accordance with the following:

e To Flag and Class:
46 CFR 4.05 describes marine casualties that must be reported to the Flag
Administration (USCG). Please reference Doc ID: 09-01-102.900 USCG
Incident reporting and notification procedure with attached USCG Form 2692.

Page 1 of 2
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Document ID: 09-04-01.900

Reporting statutory equipment defects 01 August 2024

e To the Company via the Ship Superintendent with MLL Fleet Group and
Marine Standards in cc. SOLAS IX, ISM 9.1 requires that statutory defects,
non-conformities, accidents, incidents, and hazardous occurrences be
reported to the company.

e Develop, in consultation with respective superintendent and shore support,
the Risk mitigation form (A01.900a (Attachment to Doc ID: 09-04-02)) for
submission to Flag and Class - see Using the risk mitigation form (Doc ID:
09-04-02) for guidance

¢ Inform local Port Authority/PSC of next scheduled arrival port through the
agent, using Form 090 (located in the Forms Module) prior arrival in port

1.2 Exemption

An exemption (or dispensation) shall be applied for when a defect of statutory
equipment cannot be rectified prior to departure from port.

When applying for an exemption (or dispensation) the following additional
documents need to be submitted to the Class and Flag (USCG local Sector through
the Ship Superintendent):

e Risk mitigation form (Doc ID: A01.900a) - see Using the risk mitigation form
(Doc ID: 09-04-02) for guidance.

e Supporting documentation as evidence of why the defect could not be rectified
in port, and information regarding future repair plans.

Any exemption (or dispensation) must be readily available during the validity period
for inspection by any PSC authority.

After the defect is rectified and equipment is back to normal operation, the Flag
and/or Class (as applicable) must be informed, to close the exemption.

This procedure and any other policy or procedure within the SMS may not prevent or
dissuade individuals from directly contacting the U.S. Coast Guard or other federal, state,
or local agency or department without prior notice to the company.
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Exhibit B












¢ Inclusion en una lista negra (interferir
intencionalmente con la capacidad de un
empleado para obtener un empleo futuro)

¢ Despido constructivo (renuncia cuando un
empleador hace que las condiciones de trabajo
sean intolerables debido a la actividad protegida
del empleado)

e Reportar al empleado a la policia o a las
autoridades de inmigracion

Tiempo limite para presentar quejas

Las quejas tienen que ser presentadas dentro de
los 180 dias de haber ocurrido la accion de empleo
no favorable alegada (es decir, cuando el marinero
recibe noticia de la accion de represalia).

Como presentar una queja bajo la SPA

Un empleado o representante de un empleado,
que cree que él o ella ha sido una victima

de represalias en violacion de la SPA, puede
presentar una queja ante OSHA. Las quejas
pueden ser presentadas verbalmente ante la
OSHA visitando o llamando a la oficina local de
la OSHA al 1-800-321-OSHA (6742), o pueden
ser presentadas por escrito enviando la queja

a la oficina regional o area mas cercana de la
OSHA, o presentando una queja por internet en
www.whistleblowers.gov/complaint_page.

Las quejas escritas pueden ser presentadas por
fax, comunicacion electronica, entrega personal
en horarios normales de trabajo, por correo
normal de Estados Unidos (se recomienda usar
el servicio de confirmacion), u otra empresa de
entregas comerciales.

La fecha del sello, fax, comunicacion electronica,
Ilamada telefonica, entrega personal, entrega por
parte de otra empresa de entrega comercial, o la
presentacion de la queja en persona en una oficina
de la OSHA se considera la fecha de presentacion.
No se requiere ningun formulario particular y las
quejas pueden ser presentadas en cualquier idioma.

Para presentar una queja electronicamente, por
favor visite www.osha.gov/whistleblower/
WBComplaintSpanish.

Para contactar a la OSHA para presentar una
queja, por favor llame al 1-800-321-OSHA (6742) y
le conectaran a la oficina mas cercana; o visite al
www.osha.gov/contactus/bystate.

Al recibir la queja, la OSHA la revisara 'y
determinara si es apropiado llevar a cabo una
investigacion de los hechos (ej., si la queja

fue presentada dentro de los 180 dias; si las
alegaciones estan cubiertas bajo la SPA). Todas
quejas son investigadas segun los requerimientos
de laley en el 29 CFR 1986.104.

Resultados de la investigacion

Si la evidencia soporta el reclamo de represalia
del marinero y un acuerdo voluntario no puede ser
alcanzado, OSHA emitira una orden que requiera
reinstalacion de trabajo, asi como otros posibles
alivios para hacer una solucion integral para el
marinero, incluyendo:

¢ Pago de los salarios perdidos con intereses.

e Compensacion por danos especiales, incluyendo
los honorarios de abogados y otros gastos
del marinero que puede haber ocurrido como
resultado de la violacion.

¢ Danos punitivos hasta $250,000.

La determinacion y orden de la OSHA se convierten
en una orden final del Secretario del Trabajo a
menos que cualquier de los partidos se opone a

los resultados dentro de los 30 dias. Una orden
de reinstalacion es efectiva inmediatamente,
independiente de cualquier objecion.

Después de que OSHA emite las conclusiones y el
orden, cualquier de los partidos puede solicitar una
audiencia completa antes de una Juez de Derecho
Administrativo (ALJ por sus siglas en inglés) del
Departamento de Trabajo (DOL por sus siglas en
ingles). Si OSHA ha emitido conclusiones de meérito,
OSHA (representado por un abogado del DOL)
normalmente procesara el caso, pero los partidos
conservaran sus derechos a litigar. Cualquiera de
los partidos, incluyendo OSHA, puede solicitar

la revision de la decision del ALJ por la Junta de
Revision Administrativa del Departamento (ARB
por sus siglas en inglés). Las decisiones de la
ARB, asi como las decisiones no revisadas de los
jueces administrativos, pueden ser apeladas ante
el apropiado Corte de Apelacion Federal de los
Estados Unidos (United States Court of Appeals).








