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DECISION AND ORDER 

This case arises under the employee protection provisions of the Surface 

Transportation Assistance Act of 1982 (STAA) as amended. 49 U.S.C. § 31105(a) 

(2007); see also 29 C.F.R. Part 1978 (2019) (the STAA’s implementing regulations). 

James Simpson filed a complaint with the United States Department of Labor’s 

Occupational Safety and Health Administration (OSHA) alleging that Equity 
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Transportation Company, Inc. (Equity) violated the STAA by discharging him in 

retaliation for refusing to drive a vehicle with defective brakes. On November 7, 

2018, an Administrative Law Judge (ALJ) issued a Decision and Order (D. & O.) in 

which he concluded that Simpson’s discharge violated the STAA. For the following 

reasons, we affirm. 

 

BACKGROUND 

 

Equity is a trucking company whose principal place of business is in the state 

of Michigan. It operates repair shops for its vehicles in Walker, Michigan, and 

Atlanta, Georgia. Simpson resides in Fort Payne, Alabama. He began working for 

Equity as an over-the-road truck driver on April 12, 2016. On October 21, 2016, 

Simpson was driving one of Equity’s trucks when the indicator light for its antilock 

braking system (ABS) came on. He drove the truck to a Petro Service Station in 

Gadsden, Alabama. Petro serviced the truck on October 22, 2016, by fixing a leaking 

brake chamber and turning off the warning light. D. & O. at 15-16; Hearing 

Transcript (Tr.) at 75. 

 

After the repair, Simpson recommenced driving but after moving the vehicle 

only a few feet the ABS light came on again. Simpson stopped driving and contacted 

Equity, and the company agreed to let Petro examine the vehicle again. On October 

24, 2016, Petro determined that the brake failure was beyond its capacity to repair. 

Simpson next engaged in a series of conversations1 with Equity supervisors during 

which he asserted that it would be unsafe for him to drive the truck because of the 

ABS failure. At least two of these supervisors directed Simpson to recommence 

driving his vehicle despite the ABS failure. Id. at 20-21. 

 

Simpson did not follow Equity’s instruction to drive, and on October 25, 2016, 

the company paid for the vehicle to be towed to a Freightliner facility in 

Birmingham, Alabama. The repairs to the ABS system were completed on October 

28, 2016. After the repairs were completed, Simpson picked up a load in Athens, 

                                              
1 Simpson recorded several of these conversations. On appeal Equity argues 

that the ALJ abused his discretion by admitting transcripts of Simpson’s recordings. The 

ALJ properly addressed Equity’s concerns during the hearing and ultimately concluded 

that (1) Simpson testified that these recordings were accurate representations of his 

conversations; (2) Equity “had an opportunity to present evidence to rebut the substance of 

the transcripts but failed to do so;” and (3) some of the transcripts were “especially 

probative as the Equity employees the Complainant was conversing with are clearly 

identifiable within the four corners of the transcript.” D. & O. at 20 n.23. 
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Alabama, and delivered it to Kentwood, Michigan. He was next dispatched to take a 

load to Pennsylvania. On November 10, 2016, while in Pennsylvania, Simpson 

backed his trailer into a car carrier and damaged one of the cars. Id. at 16. 

 

On November 11, 2016, Simpson met with Eric Dean, Equity’s transportation 

manager, and recorded their conversation. Dean accused Simpson of committing 

several infractions, including refusing to drive the previous month, and opined that 

Simpson should have disabled the ABS indicator. D. & O. at 26-27. During the 

meeting Dean stated “I don’t believe that James Simpson is a good fit for Equity.” 

Complainant’s Exhibit (CX) L-10. Dean accused Simpson of causing damage to the 

dashboard wiring in the vehicle with the ABS failure and told Simpson that, in 

addition to a three-day suspension, he had to pay Equity a “fine” of $1,000. D. & O. 

at 22. Simpson refused to pay the $1,000 and his employment ended that day. 

Equity purchased a bus ticket for Simpson sending him home, and that same day it 

generated a “Written Notice” for Simpson with the notation “Terminated/James 

decided to quit” at the bottom. Respondent’s Exhibit (RX) V. Although the document 

has a space for an employee signature, it does not include Simpson’s signature.   

 

Simpson filed his STAA complaint with OSHA on March 1, 2017. On July 21, 

2017, OSHA issued a determination indicating that Simpson “requested that OSHA 

terminate its investigation and issue a determination” and that it was “unable to 

conclude that there is a reasonable cause to believe that a violation of the statute 

occurred.” Simpson requested a hearing before the Office of Administrative Law 

Judges. An ALJ conducted a hearing on February 27, 2018, at which only Simpson 

and Dean testified. Following the hearing the ALJ issued a Decision and Order 

Awarding Claim on November 7, 2018. 

 

The ALJ concluded that Simpson engaged in STAA-protected activity when 

he refused to drive a vehicle with faulty brakes in October 2016, and the refusal 

contributed to his discharge from employment. The ALJ also concluded that Equity 

failed to meet its burden to prove by clear and convincing evidence that it would 

have discharged Simpson in the absence of his protected activity. In so concluding, 

the ALJ credited the testimony of Simpson over Dean’s testimony. The ALJ ordered 

Equity to reinstate Simpson and awarded back pay, compensatory damages, 

punitive damages, and attorney’s fees and costs. D. & O. at 39-40. Equity appealed 

the ALJ’s decision to the Administrative Review Board (ARB or the Board). 

 

 

 

 



4 

 

 

 

 

JURISDICTION AND STANDARD OF REVIEW 

 

The Secretary of Labor has delegated to the Board authority to hear appeals 

from ALJ decisions and issue final agency decisions in cases arising under the 

STAA. Secretary’s Order No. 01-2020 (Delegation of Authority and Assignment of 

Responsibility to the Administrative Review Board (Secretary’s discretionary review 

of ARB decisions)), 85 Fed. Reg. 13,186 (Mar. 6, 2020). The Board reviews questions 

of law presented on appeal de novo, but is bound by the ALJ’s factual 

determinations as long as they are supported by substantial evidence. 29 C.F.R. § 

1978.110(b); Jacobs v. Liberty Logistics, Inc., ARB No. 2017-0080, ALJ No. 2016-

STA-00007, slip op. at 2 (ARB Apr. 30, 2019) (reissued May 9, 2019) (citation 

omitted). The evidence will be sufficient if it is “more than a mere scintilla,” see 

Biestek v. Berryhill, 587 U.S. ___, ___, slip op. at 5 (2019) (citing Consolidated 

Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)), and need not amount to a 

preponderance. See Fund for Animals v. Kempthorne, 538 F.3d 124, 132 (2d Cir. 

2008). “It means—and means only—‘such relevant evidence as a reasonable mind 

might accept as adequate to support a conclusion.’” Biestek, 587 U.S. ___, slip op. at 

5 (quoting Consolidated Edison, 305 U.S. at 229). We uphold ALJ credibility 

determinations unless they are “inherently incredible or patently unreasonable.” 

Jacobs, ARB No. 2017-0080, slip op. at 2 (quotations omitted). 

 

DISCUSSION 

 

The legal burden of proof set forth in the employee protection provision of the 

Wendell H. Ford Aviation Investment and Reform Act for the 21st Century also 

governs STAA complaints. Id. § 31105(b)(1); see id. § 42121. To prevail on a STAA 

claim, a complainant must prove by a preponderance of the evidence that he 

engaged in protected activity, that his employer took an adverse employment action 

against him, and that the protected activity was a contributing factor in the 

unfavorable personnel action. Id. § 42121(b)(2)(B)(iii). If the employee makes such a 

showing, the employer can avoid providing relief by demonstrating by clear and 

convincing evidence that it would have taken the same unfavorable personnel 

action in the absence of the protected activity. Id. § 42121(b)(2)(B)(ii).  

 

1. Protected Activity 

 

The STAA provides that a person may not discharge, discipline, or 

discriminate against an employee “regarding pay, terms, or privileges of 

employment” because the employee has engaged in certain protected activities. 49 

U.S.C. § 31105(a)(1). More specifically, 49 U.S.C. § 31105(a)(1)(B) provides:   
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A person may not discharge an employee, or discipline or 

discriminate against an employee regarding pay, terms, 

or privileges of employment, because . . . the employee 

refuses to operate a vehicle because (i) the operation 

violates a regulation, standard, or order of the United 

States related to commercial motor vehicle safety, health, 

or security; or (ii) the employee has a reasonable 

apprehension of serious injury to the employee or the 

public because of the vehicle’s hazardous safety or 

security condition . . . .”   

 

Under section 31105(a)(1)(B)(ii), “an employee’s apprehension of serious 

injury is reasonable only if a reasonable individual in the circumstances then 

confronting the employee would conclude that the hazardous safety or security 

condition establishes a real danger of accident, injury, or serious impairment to 

health,” and “[t]o qualify for protection, the employee must have sought from the 

employer, and been unable to obtain, correction of the hazardous safety or security 

condition.” As we have stated in prior cases, “[w]hether a refusal to drive qualifies 

for STAA protection requires evaluation of the circumstances surrounding the 

refusal under the particular requirements of each of the provisions.” See, e.g., 

Melton v. Yellow Transp., Inc., ARB No. 2006-0052, ALJ No. 2005-STA-00002, slip 

op. at 5 (ARB Sept. 30, 2008). 

 

The record supports the ALJ’s conclusion that “[Simpson’s] conduct on 

October 24 and October 25, 2016, qualifies as a “refusal to operate” protected 

activity under section 31105(a)(1)(B).” D. & O. at 22. Driving with a malfunctioning 

anti-lock brake illuminator would have constituted a violation of 49 C.F.R. § 

393.48(a), which mandates that “all brakes with which a motor vehicle is equipped 

must at all times be capable of operating.” Simpson testified that the mechanics at 

the Petro station told him that there was a problem with the ABS system and they 

were unable to repair it. Additional repairs were made to the ABS system after the 

truck was inspected at the Freightliner shop in Birmingham. D. & O. at 21 (citing 

Joint Exhibits (JX) A-7-8). And the ALJ found that Equity’s argument that the 

problem with the ABS system was simply a faulty illuminator light was 

unsupported by the record evidence. Id. at 20-21. We therefore affirm the ALJ’s 

conclusion that driving the truck would have violated a regulation related to 

commercial motor safety. 
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Additionally, the ALJ concluded that “a reasonable person in the 

Complainant’s circumstances would have had a reasonable apprehension of serious 

injury due to the defective anti-lock brakes.” Id. at 21. We agree. Simpson’s belief 

about the truck is supported by invoices documenting problems with the vehicle. Id. 

(citing JX A-1, -2, -5 and -6). Simpson expressed his concerns to Equity supervisors 

during several phone conversations. Id. (citing CX L-3, L-6, and L-8). Equity 

instructed Simpson to drive his truck to either Birmingham or Atlanta despite the 

ABS failure, and Dean testified that “he became involved in the decision to have the 

truck towed because the truck needed to get to a shop for repairs but that the 

Complainant did not want to drive it.”  D. & O. at 20 (citing Tr. at 189). In sum, 

Simpson engaged in STAA-protected activity under 49 U.S.C. § 31105(a)(1)(B)(i) 

and (a)(1)(B)(ii).  

 

2. Adverse Action 

 

We agree with the ALJ’s conclusion that Simpson did not quit but was 

instead discharged from employment by Equity. Again, an employer “may not 

discharge an employee, or discipline or discriminate against an employee regarding 

pay, terms, or privileges of employment” because he engages in protected activity. 

49 U.S.C. §31105 (a)(1). The implementing regulations specify that “[i]t is a 

violation for any person to intimidate, threaten, restrain, coerce, blacklist, 

discharge, discipline, harass, suspend, demote, or in any other manner retaliate 

against any employee.” 29 C.F.R. § 1978.102(b). 

 

The ALJ found that Dean, as the transportation manager at Equity, was a 

supervisor who was able to discipline and/or fire employees, and was aware of 

Simpson’s STAA-protected activity. D. & O. at 11, 24. Dean met with Simpson on 

November 11, 2016, and told him that he was being placed on a three-day 

suspension and would need to pay Equity $1,000 for “down time and costs.” CX L-10 

at 4-5. Dean also told Simpson that he was not a “good fit” for Equity and that he 

was causing “a few headaches.” Id. at 5-6. Simpson refused to pay the $1,000 and 

his employment ended that day: 

 

MR. SIMPSON:  I can’t afford to pay 1000 bucks. 

RESPONDENT: Okay. 

MR. SIMPSON:  So if that means you’re sending me home, 

I guess -- 

RESPONDENT: Okay 

MR. SIMPSON:  -- it means you’re sending me home. 

RESPONDENT: Okay.  All right. 
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MR. SIMPSON:  I need about another hour to pack up my 

truck and [unintelligible]. 

RESPONDENT: Okay. 

MR. SIMPSON: Can we work out the bus schedules right 

away, then? 

RESPONDENT:  Yep.  I’m going to Shirley right now. 

MR. SIMPSON:  Okay. 

RESPONDENT:  Okay. 

 

CX L-11 at 2. The ALJ concluded that “[Simpson’s] statement that he could not pay 

the $1,000, even if that meant he would be sent home, was not an unequivocal 

resignation, especially because he was also informed he was being given a three-day 

suspension.” The ALJ then explained how Dean subjected Simpson to an adverse 

employment action: 

 

After the Complainant told Mr. Dean that he could not 

pay the $1,000, Mr. Dean chose to interpret this action as 

a resignation, rather than by addressing the issue or 

having further discussions about re-payment options. 

Although Mr. Dean testified at the hearing that he and 

the Complainant “could have talked about” whether or 

not the Complainant would have continued to have a job 

if he did not pay the fine, there is no evidence to show 

that possibility was ever conveyed to the Complainant in 

the November 11, 2016 meeting. Instead … it was the 

supervisor’s behavior rather than the employee’s that 

ultimately ended the employment relationship. 

 

D. & O. at 24. 

 

 We agree with the ALJ’s conclusion that Simpson did not actually quit or 

resign from employment. An employer who decides to interpret an employee’s 

ambiguous actions as a resignation, without having first sought clarification from 

the employee, has in fact decided to discharge that employee, and therefore has 

subjected the employee to an adverse employment action. See, e.g., Hood v. R&M 

Pro Transp., LLC, ARB No. 2015-0010, ALJ No. 2012-STA-00036, slip op, at 5 (ARB 

Dec. 4, 2015) (rejecting Respondents’ argument that they took no adverse action 

when they fired an employee who, upon being asked to perform an allegedly 

prohibited task, replied that he was not going to do it, that he was “done,” and 

would clean out his truck); Minne v. Star Air, Inc., ARB No. 2005-0005, ALJ No. 
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2004-STA-00026, slip op. at 14 (ARB Oct. 31, 2007) (“[I]t is clear that [Respondent’s] 

behavior, rather than [Complainants’], ultimately ended the relationship. 

[Respondent] chose to react to [Complainants’] refusal to work by considering them 

to have resigned, rather than by addressing all the issues they had raised. And 

under our precedent, except where an employee actually has resigned an employer 

who decides to interpret an employee’s actions as a quit or resignation has in fact 

decided to discharge that employee”). 

 

In this case, Equity did not convince the ALJ that Simpson resigned from 

employment. Simpson was “sent home” for his failure to pay $1,000 to Equity, and 

none of his actions that day indicate any intent to quit his employment. We 

therefore agree with the ALJ’s conclusion that Equity discharged Simpson on 

November 11, 2016.  

 

3. Contributing Factor 

 

To prevail on his complaint, Simpson must prove that he engaged in STAA- 

protected activity that was a contributing factor in his discharge. A contributing 

factor is “any factor, which alone or in combination with other factors, tends to 

affect in any way the outcome of the decision.” Palmer v. Canadian Nat’l Ry., IL 

Cent. R.R. Co., ARB No. 2016-0035, ALJ No. 2014-FRS-00154, slip op. at 53 (ARB 

Jan. 4, 2017). 

 

The ALJ noted that the temporal proximity between Simpson’s STAA-

protected activity and his discharge created an inference of causation but was not 

dispositive in establishing that the protected activity was a contributing factor in 

the discharge. D. & O. at 25-26. The ALJ also found that Dean expressed 

“displeasure” and “frustration” about how long the repairs in Birmingham took to 

complete. Id. at 27-28.  

 

But most important is the ALJ’s finding that, although Dean raised 

additional issues in the November 11 meeting that were listed on the Written 

Notice, he expressed his disapproval of Simpson’s refusal to drive: 

 

In addition to referencing the situations listed on the 

Written Notice form, Mr. Dean made repeated references 

to the Complainant’s actions on October 24th and 25th. 

Mr. Dean stated that “you seemed to not want to drive 

your truck when the ABS light wouldn’t work, when all 

you had to do was unplug it and go 50 miles down the 
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road because you deemed it to be unsafe, because it was 

going to help you out, so we towed the truck.” (CX L-10 at 

3). He further stated “[a]gain, what I would say to you is 

that you should have got in the truck, got a load, and 

went to Atlanta and had somebody look at your truck, 

because I deem that the –them mechanics [at 

Freightliner] are not very good.” (Id.at 7) … I find that the 

Complainant’s refusal to drive his truck with incomplete 

repairs to the ABS system was an issue for Mr. Dean 

because he continually brought the actions up during the 

November 11, 2016 disciplinary meeting where the 

Complainant was eventually discharged from his 

employment. 

 

Id. at 27. 

 

A contributing factor “need not be ‘significant, motivating, substantial or 

predominant’ ... The protected activity need only play some role. . . .” Palmer, ARB 

No. 2016-0035, slip op. at 53. Dean’s statements in the November 11 meeting 

indicate that the refusal to drive was one of the reasons he subjected Simpson to 

discipline. We therefore find substantial evidence supports the ALJ’s finding that 

Simpson’s refusal to drive was a contributing factor in Equity’s decision to discharge 

him from employment. 

  

4. Same Action Defense 

 

If a complainant meets his or her burden of proof that he or she engaged in 

protected activity and that protected activity contributed to an adverse action, the 

employer may avoid liability only if it proves by clear and convincing evidence that 

it would have taken the same unfavorable personnel action in the absence of the 

complainant’s protected activity.2 For this “same-action” defense, the fact-finder 

must assess whether the respondent has demonstrated by clear and convincing 

evidence that it would have taken the action even if the employee had not engaged 

in protected activity. We have said that the employer satisfies this burden when it 

shows that it is “highly probable” that it would have taken the action in the absence 

of protected activity. Palmer, ARB No. 2016-0035, slip op. at 52.  

 

                                              
2  49 U.S.C. § 31105(b)(1), citing the burdens of proof found in AIR 21, 49 U.S.C. 

§ 42121(b).  
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Equity failed to satisfy this burden. The company contended that it had 

legitimate reasons to discharge Simpson because he (1) drove 700 miles without 

authorization and used inappropriate language in a text message to Brandon 

Whalen, a dispatcher, on or about October 1, 2016; (2) tampered with company 

equipment; (3) did not report to an Equity shop after being instructed to do so; and 

(4) was involved in a backing accident. RX V; D. & O. at 29. The ALJ considered 

these incidents and found that Equity would not have discharged Simpson in the 

absence of his STAA-protected activity. The record supports the ALJ’s finding.3 

 

First, there is no dispute that on or around October 1, 2016, Simpson drove 

without authorization and sent a text message containing inappropriate language.  

But Equity presented no evidence that Simpson was disciplined for those incidents 

when they occurred. The ALJ found it “concerning that these activities occurred 

before the Complainant engaged in protected activity, but that the decision to 

discipline him was not made until after the protected activity took place.” D. & O. at 

32-33.  

 

Second, the ALJ found that the record evidence was insufficient to establish 

that Simpson tampered with company equipment. Equity accused Simpson of 

tearing apart the dashboard of his truck around the same time he was refusing to 

drive because of the ABS failure. Although Equity submitted repair invoices to 

support its accusation, the ALJ found that they related to the ABS repair and 

towing. D. & O. at 31. Equity also submitted a handwritten note from the cover of 

Simpson’s personnel file stating that he “tore dash apart to fix cigarette lighter.” Id. 

(citing RX W). But the ALJ found that Equity did not establish who wrote the note 

and whether it reflected the contents of his personnel file. The ALJ also found that 

Simpson, not Dean, presented the most credible evidence regarding the truck 

repairs and that “the lack of probative evidence regarding the tampering incident 

calls into question the Respondent’s reasoning for requiring the Complainant to pay 

them $1,000.” Id. at 32. 

 

Third, Equity’s assertion that Simpson committed a company infraction by 

failing to bring his truck to the Equity shop in Michigan on November 5, 2016, was 

rejected by the ALJ because he credited Simpson’s testimony that he was never 

                                              
3 We do not affirm the ALJ’s suggestion that Equity, as a whole, had a “change 

in attitude” about Simpson. D. & O. at 34. We only determine that the record supports the 

ALJ’s conclusion that Equity would not have discharged Simpson in the absence of his 

protected activity. 
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informed to take his truck to the shop but was instead dispatched to Pennsylvania. 

Id. at 33-34. 

 

Finally, while Simpson was involved in an accident on November 10, 2016, it 

was not his first accident with the company. The ALJ found that there was no 

evidence that Simpson was disciplined for other accidents he had been involved in 

prior to his protected activity. The ALJ also noted that there was no evidence in the 

record to explain Equity’s policy regarding discipline for accidents or what prior 

discipline has been imposed for such incidents, and he found vague Dean’s 

testimony that “some” Equity employees had been discharged for accidents. Id. at 

33 (citing Tr. 209-10). 

 

Equity argues on appeal that the ALJ erred and that it fired Simpson for the 

five enumerated reasons, referencing the proverb “the straw that broke the camel’s 

back.” Respondent’s Brief at 21-23. While we agree with Equity that an employer 

can base an adverse action on a cumulative-events theory and we do not sit as 

super-personnel department4 to review the merits of the employer’s decision, Equity 

has failed to convince us that the ALJ erred in finding that Equity did not meet its 

same-action defense burden in this case under these facts. Equity’s five enumerated 

reasons fail to isolate or neutralize the fact that Dean referenced Simpson’s refusal 

in the termination meeting, with the suggestion that Simpson should have 

unplugged the ABS light and driven the truck to Atlanta irrespective of the brake 

concerns.   

 

In sum, substantial evidence supports the ALJ’s conclusions that Simpson 

engaged in STAA-protected activity that contributed to his discharge, and Equity 

failed to show by clear and convincing evidence that it would have discharged him 

in the absence of his protected activity.   

 

5. Damages 

 

The STAA provides that, if the Secretary decides on the basis of a complaint 

that a person violated the STAA, the Secretary shall order the person to (1) take 

affirmative action to abate the violation; (2) reinstate the complainant to the former 

position with the same pay and terms and privileges of employment; and (3) pay 

compensatory damages, including back pay. 49 U.S.C. § 31105(b)(3)(A).   

 

                                              
4  Acosta v. Union Pac. R.R. Co., ARB No. 2018-0020, ALJ No. 2016-FRS-00082 

(ARB Jan. 22, 2009). 
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Citing ARB precedent and the statutory and regulatory language, the ALJ 

ordered Equity to offer reinstatement. D. & O. at 34-35. Equity argues on appeal 

that it is “impractical under these circumstances for the employer to make a bona 

fide reinstatement offer, as Mr. Simpson was employed earning more money than 

what he earned while working for Respondent.” Respondent’s Brief at 25.   

 

We agree with Equity. A significant component of our decision is the fact that 

Simpson was not interested in reinstatement. D. & O. at 34; Simpson Post-Hearing 

Br. at 19. The ARB’s precedent has varied as to consideration of the employee’s 

stated interest against reinstatement. In Ass’t Sec’y & Gagnier v. Steinmann 

Transp., Inc., No. 1991-STA-046 (Sec’y July 29, 1992), the Secretary (before the 

ARB5) wrote as follows: 

 

Turning to the issues relevant to relief, first, the 

Assistant Secretary argues that the ALJ’s refusal to order 

reinstatement is unsupported by the evidence and should 

be reversed. I disagree. At the close of the hearing, the 

ALJ directly questioned Complainant on this issue and 

Complainant unequivocally replied, “I do not wish 

reinstatement.”  While the STAA expressly provides that 

a prevailing complainant is entitled to reinstatement, 49 

U.S.C. app. § 2305(c)(2)(B), the statute does not prohibit 

voluntary waiver of that right. The Secretary consistently 

has recognized and respected a complainant’s decision not 

to seek reinstatement. While there may be cases in which 

reinstatement should be ordered despite a complainant’s 

remarks to the contrary, this is not such a case. 

Considering the deliberateness of Complainant’s decision 

and the context in which it was made, I find the cases 

cited by the Assistant Secretary distinguishable.   

 

Id. slip op. at 3 (citations omitted). 

 

In Dutile v. Tighe Trucking Inc., 1993-STA-031 (Sec’y Oct. 31, 1994), the 

Secretary pulled back from Gagnier and questioned the significance of the 

employee’s preference against reinstatement under the facts present in that case: 

 

                                              
5  The ARB was created in 1996. Secretary’s Order 2-96, 61 Fed. Reg. 19,978 

(May 3, 1996). 
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In scrutinizing the policy of honoring a discharged 

employee’s statement that he does not seek 

reinstatement, I have become aware that a complainant 

who is not ordered to be reinstated may gain a windfall as 

back pay continues to accrue during the pendency of 

remanded issues such as calculation of the exact amount 

of back pay and related benefits. If instead reinstatement 

is ordered in such cases, the respondent will have the 

obligation to make a bona fide reinstatement offer. The 

respondent’s back pay liability would terminate upon the 

declination of the offer.  

      

In the future, when a complainant states at the hearing 

that he does not desire reinstatement, the parties or the 

ALJ should inquire as to why. If there is such hostility 

between the parties that reinstatement would not be wise 

because of irreparable damage to the employment 

relationship, the ALJ may decide not to order it. If, 

however, the complainant gives no strong reason for not 

returning to his former position, reinstatement should be 

ordered. 

 

ARB precedent following Dutile has crept beyond the facts of that case to a 

default order of an offer of reinstatement regardless of the employee’s preferences or 

circumstances.  In Dale v. Step 1 Stairworks, Inc., ARB No. 2004-0003, ALJ No. 

2002-STA-00030, slip op. at 4 (ARB Mar. 31, 2005), the ARB wrote:  

 

Under the STAA, reinstatement is an automatic remedy 

designed to re-establish the employment relationship….  

 

But the ALJ here did not adequately address this 

statutory remedy. He apparently accepted at face value a 

statement from Dale’s attorney at the hearing that Dale 

was not seeking reinstatement. Dale’s personal 

preference, however, is not sufficient grounds for the ALJ 

to ignore the STAA’s requirement that the victims of 

retaliation be reinstated. 
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(citation omitted); see also Cook v. Guardian Lubricants, Inc., ARB No. 1997-0055, 

ALJ No. 1995-STA-00043 (ARB May 30, 1997); Dickey v. West Side Transp. Inc., 

ARB No. 2006-0150, -151, ALJ No. 2006-STA-00026, -00027 (ARB May 29, 2008).  

 

In this case, the facts supporting the Secretary’s concerns and reasoning in 

Dutile are not present. Simpson will not receive a windfall absent the offer of 

reinstatement because Simpson obtained a job earning more money shortly after he 

began looking for a job. We also note that Simpson’s original claim for relief of 

$8,800 in back pay was based on a weekly figure of $880 per week from the date of 

termination until January 19, 2017, the day he began at Delta. Thus, not only did 

Simpson not want reinstatement but he was not seeking back pay after obtaining 

better employment. 

 

While the statute and regulations do mandate that the employer “shall offer” 

reinstatement6, the regulations preface that requirement with the qualification 

“where appropriate.” 29 C.F.R. § 1978.105 (“(1) If the Assistant Secretary concludes 

that there is reasonable cause to believe that a violation has occurred, the Assistant 

Secretary will accompany the findings with a preliminary order providing relief. 

Such order will require, where appropriate: affirmative action to abate the violation; 

reinstatement of the complainant to his or her former position, with the same 

compensation, terms, conditions and privileges of the complainant’s 

employment…”). The ARB and courts have found that reinstatement is 

inappropriate in a number of circumstances, including impossibility and 

impracticability. We agree with Equity that it is impractical for the ALJ to order 

that the employer offer reinstatement in this case under these circumstances where 

the employee has affirmatively said that he is not interested in reinstatement and 

obtained a better-paying job. 

 

Simpson is entitled to back pay. Ordinarily, back pay runs from the date of 

the discriminatory discharge until the date the employer reinstates the complainant 

or the date on which the complainant receives an unconditional, bona fide offer of 

reinstatement. Shields v. James E. Owen Trucking Co., ARB No. 2008-0021, ALJ 

No. 2007-STA-00022, slip op. at 12 (ARB Nov. 30, 2009). The ALJ found that 

Simpson’s back pay should begin on January 10, 2017, because he testified that he 

did not begin searching for a job until this time. D. & O. at 36 (citing Roberts v. 

                                              
6  49 U.S.C. 31105(b)(3)(A) (“If the Secretary of Labor decides, on the basis of a 

complaint, a person violated subsection (a) of this section, the Secretary of Labor shall order 

the person to— … (ii)reinstate the complainant to the former position with the same pay 

and terms and privileges of employment….”). 
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Marshall Durbin Co., ARB Nos. 2003-00071, -00095, ALJ No. 2002-STA-00035, slip 

op. at 18 (ARB Aug. 6, 2004)). We agree.  

 

The ALJ concluded that Simpson’s back pay should continue to accrue until 

Equity offers him reinstatement. D. & O. at 37. But, as Equity points out in its brief 

on appeal, Simpson testified that he found employment on January 19, 2017, 

earning more money than he earned at Equity. Id. Further, Simpson was not 

seeking back pay after this date. We agree with Equity that Equity’s back pay 

obligation ended on that date. Gaffney v. Riverboat Servs., 451 F.3d 424, 463 (7th 

Cir. 2006) (“The district court’s conclusions are not clearly erroneous, but rather are 

consistent with the calculation of the period in which a plaintiff is entitled to back 

pay in a variety of analogous contexts. For example, in the context of Title VII, a 

plaintiff is eligible for back pay from the date of her injury to the date that she 

acquires a higher-paying job. . . .”).   

 

The ALJ further found that Simpson was entitled to resumption of back pay 

after he left his new job at Delta in February 2018, because he had not been given 

an offer of reinstatement. We disagree. Equity’s obligation to pay damages is 

limited to make-whole relief. McKnight v. General Motors Corp., 973 F.2d 1366, 

1371-72 (7th Cir. 1992) (“Damages in employment discrimination cases are not 

intended to insure a plaintiff's future financial success. Damages should ordinarily 

extend only to the date upon which ‘the sting’ of any discriminatory conduct has 

ended.”). As noted above, Simpson did not argue for back pay for this period before 

the ALJ. Accordingly, we hold that Simpson is entitled to back pay from January 

10, 2017, through January 19, 2017, at the rate of $879 per week plus interest. 

 

The ALJ found credible Simpson’s testimony that his discharge resulted in 

emotional harm and mental distress. D. & O. at 37-38. “To recover compensatory 

damages for mental suffering or emotional anguish, a complainant must show by a 

preponderance of the evidence that the unfavorable personnel action caused the 

harm.” Evans v. Miami Valley Hosp., ARB Nos. 2007-0118, -0121; ALJ No. 2006-

AIR-00022, slip op. at 20 (ARB June 30, 2009). While Simpson did not support his 

claim with supporting medical or professional evidence, Equity’s appeal fails to 

meet Simpson’s claim or develop argument against the ALJ’s award. Accordingly, 

we affirm the ALJ’s conclusion that Simpson is entitled to $5,000 in compensatory 

damages.   

 

The record also supports the ALJ’s conclusion that Equity should pay $15,000 

in punitive damages. Punitive damages are warranted where there has been 

“reckless or callous disregard for the plaintiff’s rights, as well as intentional 
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violations of federal law.” Smith v. Wade, 461 U.S. 30, 51 (1983); see Youngerman v. 

United Parcel Serv., Inc., ARB No. 2011-0056, ALJ No. 2010-STA-00047, slip op. at 

6 (ARB Feb. 27, 2013). In directing Simpson to drive when his brakes needed repair, 

Equity “showed a reckless disregard for the Complainant’s safety and the safety of 

other motorists.” D. & O. at 38. The ALJ’s decision to award punitive damages is 

warranted here and in accordance with law. More specifically, the facts supporting 

the decision to award such relief are supported by substantial evidence. 

 

6. Attorney’s Fees and Costs 

 

On December 11, 2018, the ALJ issued a Supplemental Decision and Order 

Awarding Attorney Fees in this matter. A prevailing STAA complainant is entitled 

to be reimbursed for litigation costs, including attorney’s fees. 49 U.S.C. § 

31105(b)(3)(B) (“[T]he Secretary [of Labor] may assess against the person against 

whom the order is issued the costs (including attorney’s fees) reasonably incurred by 

the complainant in bringing the complaint.”). In accordance with Supreme Court 

precedent, the starting point is the “lodestar” method of multiplying a reasonable 

number of hours by a reasonable hourly rate. Jackson v. Butler & Co., ARB Nos. 

2003-0116, -0144; ALJ No. 2003-STA-00026, slip op. at 10-11 (ARB Aug. 31, 

2004). The party seeking a fee award must submit “‘adequate evidence concerning a 

reasonable hourly fee for the type of work the attorney performed and consistent 

[with] practice in the local geographic area,’ as well as records identifying the date, 

time, and duration necessary to accomplish each specific activity, and all claimed 

costs.” Gutierrez v. Regents, Univ. of Cal., ARB No. 1999-0116, ALJ No. 1998-ERA-

00019, slip op. at 11 (ARB Nov. 13, 2002). 

 

Simpson has been fully successful in his prosecution of the case. Therefore, 

his attorneys are entitled to an attorney’s fee to be paid by Equity. The attorney 

hours expended were reasonably incurred in connection with litigation of the case 

before the Board, and the requested hourly rate of is reasonable. Accordingly, we 

affirm the ALJ’s award of $29,567.10 in fees and $1,232.47 in costs for a total of 

$30,799.57. 

 

CONCLUSION 

 

Substantial evidence supports the ALJ’s conclusion that Simpson engaged in 

STAA-protected activity, that he was discharged from employment, and that his 

protected activity contributed to his discharge. Equity failed to show by clear and 

convincing evidence that it would have discharged Simpson in the absence of his 

protected activity. Accordingly, we AFFIRM the ALJ’s conclusion of law that 
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Equity violated the STAA. Equity shall provide Simpson (1) back pay in his 

requested amount of $879 per week for the period January 10, 2017-January 19, 

2017, plus interest as stated in the ALJ’s D. & O.; (2) $5,000 in compensatory 

damages for emotional distress; (3) $15,000 in punitive damages; and (4) $30,799.57 

in attorney’s fees and costs. 

 

To recover reasonable attorney’s fees and litigation costs incurred in 

responding to this appeal before the Board, Simpson must file a sufficiently 

supported petition for such costs and fees within 30 days after receiving this 

Decision and Order, with simultaneous service on opposing counsel. 49 U.S.C. § 

31105(b)(3)(A)(iii); 29 C.F.R. § 1978.110(d). Thereafter, Equity shall have 30 days 

from its receipt of the fee petition to file a response.   

 

SO ORDERED. 

 

 

James A. Haynes, Administrative Appeals Judge, concurring in part and 

dissenting in part: 

 

I concur with the majority’s conclusion that Equity violated the STAA. I write 

separately because Simpson, as a successful litigant, is entitled to an order 

requiring Equity to make a bona fide offer to reinstate him.7 My colleagues decide 

otherwise. I also disagree with the majority’s ruling on the amount of Simpson’s 

monetary damages. Equity’s back pay obligation runs from the date of Simpson’s 

discharge until the date Equity reinstates him or the date on which Simpson rejects 

an unconditional, bona fide offer of reinstatement, minus his interim earnings. 

 

The STAA provides that if an employer violates its provisions it shall 

reinstate the complainant to his or her former position with the same pay, terms 

and privileges of employment as he or she held before the retaliatory action.8 A long 

line of case authority has emphasized the importance of reinstating whistleblowers 

                                              
7  Because of the importance of this issue, this decision may warrant direct review by 

the Secretary pursuant to the newly promulgated discretionary review provisions. 

Secretary’s Order No. 01-2020 (Delegation of Authority and Assignment of Responsibility to 

the Administrative Review Board), 85 Fed. Reg. 13,186 (March 6, 2020) at (6)(b).  

8  49 U.S.C.A § 31105(b)(3)(A)(ii). 



18 

 

 

 

 

who have engaged in STAA-protected activity.9 Reinstatement clearly provides an 

immediate remedy for a wrongfully-discharged employee, but it also serves a larger 

public purpose of vindicating the rights of whistleblowers as a class and improves 

highway safety by deterring future violations of STAA whistleblower protections.10 

 

In this case, Simpson did not request reinstatement before the ALJ and 

indicated that he had found alternative employment. The ALJ was aware of these 

facts. But he still ordered Equity to offer reinstatement to Simpson because it was a 

“mandatory remedy.”11 This conclusion was correct because Simpson’s ability to find 

a new job could never absolve Equity of its statutory obligation to offer him his 

former job or alter the period during which Simpson was entitled to back pay.12  

 

                                              
9 See, e.g., Cole v. R. Constr. Co., ARB Nos. 2012-0037, -0039, ALJ No. 2011-

STA-00022, slip op. at 3 (ARB July 31, 2013) (“Reinstatement is an automatic remedy in 

STAA cases, and is required once a Respondent receives an ALJ’s order mandating 

reinstatement, and pending a petition for review to the ARB”); Dickey v. West Side Transp., 

Inc., ARB Nos. 2006-0150, -0151, ALJ Nos. 2006-STA-00026 and -00027, slip op at 8 (ARB 

May 29, 2008), (Reinstatement is an automatic remedy under the STAA); Ass’t Sec’y & 

Bryant v. Mendenhall Acquisition Corp., ARB No. 2004-0014, ALJ No. 2003-STA-00036, 

slip op. at 7 (ARB June 30, 2005) (“Victims of discrimination are presumptively entitled to 

instatement or reinstatement.”); Dale v. Step 1 Stairworks, Inc., ARB No. 2004-0003, ALJ 

No. 2002-STA-00030, slip op. at 4 (ARB Mar. 31, 2005) (reinstatement under the STAA is 

an automatic remedy designed to re-establish the employment relationship); Palmer v. W. 

Truck Manpower, 1985-STA-006, slip op. at 19 (Sec’y Jan. 16, 1987) (an order of 

reinstatement is not discretionary). 

10 See, e.g., Brock v. Roadway Express, Inc., 481 U.S. 252 (1987); Yellow Freight 

Sys., Inc. v. Reich, 27 F.3d 1133 (6th Cir. 1994) (citing distinction in purpose between 

NLRA and STAA and quoting Brock, 481 U.S. 252); Roadway Express, Inc. v. Admin. 

Review Bd., 116 Fed. Appx. 674, 676 (6th Cir. 2004) (Quoting Brock, 481 U.S. 252); Hobby v. 

Georgia Power Co., ARB No. 1998-0166 and -0169, ALJ No. 1990-ERA-0030 (ARB Feb. 9, 

2001); Palmer v. Triple R Trucking, ARB No. 2003-0109, ALJ No. 2003-STA-00028 (ARB 

Aug. 31, 2005). 

11 D. & O. at 34. 

12 See, e.g., Hobson v. Combined Transp., Inc. ARB Nos. 2006-0016, -0053, ALJ 

No. 2005-STA-00035, slip op. at 5 (ARB Jan. 31, 2008) (“Back pay liability ends when the 

employer makes a bona fide, unconditional offer of reinstatement or, in very limited 

circumstances, when the employee rejects a bona fide offer, not when the employee obtains 

comparable employment.”).  
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The ALJ was correct in finding that Simpson had a duty to seek employment 

to mitigate Equity’s back-pay liability.13 But there is no authority which establishes 

that an employee who successfully mitigates the respondent’s back pay liability by 

obtaining post-termination employment (which might pay more that the employee’s 

old job with the employer) forfeits his or her right to a bona fide offer of 

reinstatement. This would not only punish a complainant for complying with a legal 

duty, but also reward the respondent twice. The respondent’s back pay liability 

would be reduced by the complainant’s earnings in a subsequent job. Additionally, 

the respondent would be absolved from any obligation to offer reinstatement to a 

successful complainant who obtained subsequent employment. Such an 

interpretation would give respondents an incentive to delay making a bona fide 

offer of reinstatement because the complainant might find adequate employment 

sufficient to foreclose his or her right to an offer of reinstatement. It is not an 

exaggeration to call this a windfall for the employer and a significant penalty to the 

employee. The respondent’s duty to make a bona fide offer of reinstatement stems 

from the very purpose of the STAA and should not be made contingent upon an 

employee’s failure or success in finding alternative work.   

 

The majority concludes that Equity’s back-pay obligation ended when 

Simpson found other employment, citing Gaffney v. Riverboat Servs.14 This Circuit 

Court opinion cannot be accepted as persuasive authority for holding in this case 

that Equity is excused from offering reinstatement or liability for back pay. The 

                                              
13 See, e.g., Johnson v. Roadway Express, Inc., ARB No. 2001-0013, ALJ No. 

1999-STA-00005, slip op. at 10 (ARB Dec. 30, 2002) (“the mitigation of damages doctrine 

requires that a wrongfully discharged employee not only diligently seek substantially 

equivalent employment during the interim period but also that the employee act reasonably 

to maintain such employment.). 

14 451 F.3d 424 (7th Cir. 2006). 
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facts of Gaffney are different, the law is not the same, and the forum and procedural 

history differ significantly from the case before us.15 

 

My colleagues also cite the STAA’s implementing regulations, which vary 

slightly from the statutory language mandating reinstatement. The regulations 

state that “[i]f the ALJ concludes that the respondent has violated the law, the ALJ 

will issue an order that will require, where appropriate … reinstatement of the 

complainant to his or her former position …”16 But the words “where appropriate” 

must be read to assist the agency in implementing and enforcing the plain language 

of the statute and not to allow the agency to add or subtract from it.17 The best 

reading of the “where appropriate” language is that it merely makes explicit a 

consideration which is implicit, but obvious in the statute itself. 

 

Not every remedy that can be provided by the Secretary of Labor will be 

appropriate in every case. For example an employer may be found to have violated 

the STAA by retaliating against a whistleblower with adverse actions which do not 

include demotion or termination.  It would not be appropriate for the Secretary to 

order reinstatement for an employee who remains in his or her job but who needs 

payment of litigation costs or the expungement of negative information contained in 

a personnel file. But neither the statute nor the regulations support a broader 

                                              
15 The majority also cites the case of McKnight v. GM Corp. 973 F.2d 1366 (7th 

Cir. 1992). This opinion concerns the correctness of a Federal District Court ruling on a 

number of issues which the Circuit Court had remanded. As with Gaffney, the claims by the 

employee were not made under STAA. The statute, regulations and precedents are not 

similar enough to allow this opinion to suggest a disposition in the case before us. STAA 

has never adopted a “sting of discrimination” standard or rule for back pay or 

reinstatement. While such a flexible measure may be well adapted to employment 

discrimination cases where a court may fashion a remedy to meet the case, STAA has a few 

basic standards in part because STAA has only a few elements and the Secretary was 

charged by Congress with applying a limited range of relief. 

16 29 C.F.R. § 1978.109(d)(1) (emphasis added).  

17 See, e.g., Utility Air Regulatory Grp. v. Envtl. Prot. Agency, 573 U.S. 302, 327 

(2014) (“Under our system of government, Congress makes laws and the President, acting 

at times through agencies like EPA, ‘faithfully execute[s]’ them. U.S. Const., Art. II, § 3; see 

Medellín v. Texas, 552 U.S. 491, 526–527 (2008). The power of executing the laws 

necessarily includes both authority and responsibility to resolve some questions left open by 

Congress that arise during the law’s administration. But it does not include a power to 

revise clear statutory terms that turn out not to work in practice. See, e.g., Barnhart v. 

Sigmon Coal Co., 534 U.S. 438, 462 (2002) (agency lacked authority ‘to develop new 

guidelines or to assign liability in a manner inconsistent with’ an ‘unambiguous statute’).” 
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interpretation which gives ARB or ALJs something approaching discretionary 

authority to cancel the employer’s obligation to offer an employee reinstatement. 

 

 Although reinstatement is the rule, the Board has affirmed cases in which 

the ALJ found that reinstatement was impossible or impractical. For example, a 

complainant’s documented medical or psychiatric condition may prevent him or her 

from accepting reinstatement.18 The Board has found reinstatement impossible if 

the employer has gone out of business.19 It has also found reinstatement impossible 

where the complainant was hired for a fixed temporary period which had run or 

expired on its own terms.20 But the fact that there may be exceptions to the 

employer’s duty to make a bona fide offer of reinstatement does not mean that the 

remedy is discretionary.21 

 

 I must reject the majority opinion to the extent that it attempts to establish 

that Simpson effectively waived his right to reinstatement. Even if it were accepted 

that a complainant could waive his or her right to receive a prompt, bona fide offer 

                                              
18 See, e.g., Michaud v. BSP Transp., Inc., ARB Nos. 1996-0198, 1997-0113, ALJ 

No. 1995-STA-00029, slip op. at 5 (ARB Oct. 9, 1997) (also noting that front pay was 

alternate remedy to reinstatement). 

19 Drew v. Alpine, ARB Nos. 2002-0044, -0079, ALJ No. 2001-STA-00047, slip 

op. at 3 (ARB June 30, 2003).  

20 Dixon v. U.S. Dep’t of Interior, Bureau of Land Mgmt., ARB Nos. 2006-0147, -

0160, ALJ No. 2005-SDW-00008, slip op. at 15-16 (ARB Aug. 28, 2008). 

21 The majority cites to Dutile v. Tighe Trucking Inc., 1993-STA-031 (Sec’y Oct. 

31, 1994) for the proposition that an offer of reinstatement should not be an automatic 

remedy but rather limited to the facts of that case. But Dutile is a Secretarial order which 

explicitly created a general procedure for ALJs to follow. “In the future, when a 

complainant states at the hearing that he does not desire reinstatement, the parties or the 

ALJ should inquire as to why. If there is such hostility between the parties that 

reinstatement would not be wise because of irreparable damage to the employment 

relationship, the ALJ may decide not to order it. If, however the Complainant gives no 

strong reason for not returning to his former position, reinstatement should be ordered.” In 

the case before us, the ALJ followed the instructions of the Secretary. 
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of reinstatement,22 the complainant cannot possibly waive the important 

government interest in requiring the employer to offer reinstatement. The majority 

relies heavily on Gagnier, a 1992 case noted above in which the Secretary stated 

that “[w]hile the STAA expressly provides that a prevailing complainant is entitled 

to reinstatement, 49 U.S.C. app. § 2305(c)(2)(B), the statute does not prohibit 

voluntary waiver of that right.”23 But the quoted language here, viewed in isolation, 

contradicts the plain language of the STAA, which specifically states that the 

“rights and remedies in this section may not be waived by any agreement, policy, 

form, or condition of employment.”24 The statute clearly disfavors a waiver of 

employee rights and indicates that a complainant may not waive his or her right to 

a bona fide offer of reinstatement. 

 

In the past, the Board has brought a justified skepticism to employee 

statements which purport to waive a right to a bona fide offer of reinstatement.25 

Nevertheless, my colleagues cite Gagnier as establishing a general exception which 

undermines or defeats the ALJ’s holding that a bona fide offer of reinstatement is 

required by STAA. The better reading of this brief, fact specific decision, is first that 

it announces no general rule. Second, Gagnier read in its entirety strongly suggests 

that the Secretary found that reinstatement would be impossible under the 

circumstances of the case. I find it significant that the Secretary recited facts to the 

effect that the employer belittled and embarrassed Gagnier about his handling of a 

police stop where the officer noted a number of safety violations and implied that he 

might impound Gagnier’s truck. The Secretary also mentioned that the owners of 

the trucking concern announced a different rule and procedure for drivers to follow 

in noting and reporting safety concerns after Gagnier’s protected conduct.  

 

                                              
22 Prior Boards have opined that a complainant may waive his or her right to 

reinstatement. See, e.g., Ass’t Sec’y & Cotes v. Double R Trucking, Inc., ARB No. 1999-0061, 

ALJ No. 1998-STA-00034 (ARB July 16, 1999) (Reinstatement was “waived” in litigation 

where the Assistant Secretary stated in his pre-hearing brief before the ALJ that OSHA did 

not seek reinstatement because complainant had waived that remedy. The Board did not 

permit the issue to be raised on appeal.). 

23 Gagnier, No. 1991-STA-046, slip op. at 3. 

24 49 U.S.C. § 31105(g). 

25 See, e.g., Dickey v. West Side Transp., Inc., ARB Nos. 2006-0150, -0151, ALJ 

Nos. 2006-STA-00026, -00027 (ARB May 29, 2008); Cook v. Guardian Lubricants, Inc., ARB 

1997-0055, ALJ No. 1995-STA-00043 (ARB May 30, 1997). 
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The Secretary further included in her decision information that Gagnier’s 

safety complaints had been made to his employers over a considerable period of 

time. There is nothing explicit to suggest that the Secretary intended her decision to 

represent a statement beyond the facts of Gagnier’s claim, but she also said, 

“[w]hile there may be cases in which reinstatement should be ordered despite a 

complainant’s remarks to the contrary, this is not such a case. Considering the 

deliberateness of Complainant’s decision and the context in which it was made, I 

find the cases cited by the Assistant Secretary to be distinguishable.”26 Gagnier is 

properly understood as a statement of caution against taking a casual and 

uninformed remark by a complainant as a final waiver of an important statutory 

right.   

 

It is also important to distinguish the practical effect of the Secretary’s 

decision in Gagnier as revealed in footnote 5:   

 

Ordinarily, back pay runs from the date of the 

discriminatory discharge until the date the Complainant 

receives a bona fide offer of reinstatement or gains 

comparable employment … Here, however, Complainant 

declines reinstatement, and Complainant’s post discharge 

job with Pearle Vision, Inc., which is substantially lower-

paying and considerably dissimilar … does not constitute 

comparable employment. 27   

 

In Gagnier, the Secretary allowed the complainant to continue to receive back pay 

from his employer.  My colleagues cite the case in order to terminate back-pay for 

Simpson. On several occasions Secretary Martin ordered reinstatement without 

comment or inquiry about the complainant’s interest in waiving that benefit.28 

 

 In Simpson’s case, the parties present no authority and the record offers no 

evidence to support a ruling that would fall within the recognized exception to 

reinstatement because it would be impractical or impossible. Respondent’s Brief 

before the Board does not establish that the ALJ erred in his findings of fact, his 

statement of the law, or his order regarding Simpson’s reinstatement.   

                                              
26 Gagnier, No. 1991-STA-046, slip op. at 3 (citations omitted). 

27 Id. (citations omitted).  

28 Ass’t Sec’y & Lajoie v. Envtl. Mgmt. Sys., Inc., 1990-STA-031 (Sec’y Oct. 27, 

1992); Spinner v. Yellow Freight Sys., Inc., No. 1990-STA-017 (Sec’y May 6, 1992).   
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   The Board is charged by the Secretary with administering the whistleblower 

protections found in a number of closely related statutes. The provisions of STAA 

and AIR 21 are particularly close. In other instances the language differs but the 

ALJs and ARB have made it a long standing practice to cite precedent from 

different statutes where the issue involved is analogous. Therefore the majority 

opinion in the case before us under the STAA will have some ripple effects through 

other laws such as the Sarbanes-Oxley Act, Federal Railroad Safety Act, and 

Energy Reorganization Act, and the list here is suggestive, not exhaustive.   

 

As I look at the totality of the case before us, I find that Equity is in conscious 

defiance of both the STAA and the ALJ’s order. The company was required to make 

a bona fide offer of reinstatement to Simpson when the ALJ issued his D. & O. on 

November 7, 2018.29 We have received no information that Equity has made the 

required offer. The Respondent now stands not only in violation of the ALJ order, 

the statute and the regulations, the Respondent is the potential target of a civil 

action by the Secretary of Labor to enforce the ALJ’s order.30 The Secretary has 

explained that when a respondent is recalcitrant and refuses to make a bona fide 

offer of reinstatement the Secretary will conclude, “Respondent legally is bound to 

return Complainant to work. Its purpose in refusing to do so presumably is to defeat 

the important Government and employee interests which the STAA temporary 

reinstatement provision seeks to promote.”31 

 

In addition, I am aware of no authority which would prevent this Board from 

increasing an ALJ’s award of punitive damages to account for a respondent’s 

recalcitrance in complying with an ALJ reinstatement order where such 

recalcitrance also evidenced a disregard for the reinstatement rights of the 

complainant.32 It is in keeping with the plainly stated purpose of STAA that two 

distinct mechanisms to achieve the goals of restoration of the employment 

relationship and to punish recalcitrance may coexist.  

 

                                              
29 49 U.S.C. § 31105(b)(2)(B); 29 C.F.R. § 1978.110(b) (No stay of 

reinstatement); Note that the STAA regulations state that the ALJ’s “decision and order 

concerning whether the reinstatement of a discharged employee is appropriate shall be 

effective immediately upon receipt of the decision” by the company. 29 C.F.R. § 1978.109(b). 

30 49 U.S.C. § 31105(e); 29 C.F.R. § 1978.113 (Secretary may act to enforce). 

31 Spinner, No. 1990-STA-017, slip op. at 14 (citing Brock, 481 U.S. 252). 

32 49 U.S.C. § 31105(b)(3)(C), 29 C.F.R. § 1978.110(b).   
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At some point it becomes necessary to test the holdings of ARB precedent in 

particular against the statutory language and regulations.33 The language is clear 

that the Secretary shall award the relief identified in the statute. The Department’s 

regulations closely track the statute.34 There is nothing in either that could support 

a finding that the ALJ erred.    

 

Because of the number of ARB opinions which support the ALJ’s findings and 

decision and because the Respondent has failed to make Complainant a bona fide 

offer of reinstatement as required by the ALJ’s D. & O. and by the law and 

regulations, I would affirm the ALJ’s Decision and Order.   

 

 

 

 

 

                                              
33  This opinion began with references to ARB precedents because the D. & O. in 

this case referred to Board case law. Normally, an analysis would begin with the statute, 

regulations and then consider whether case law was in accord with the language of that 

authority. In this opinion, the order is reversed but it is still statute and regulation which 

control. 

34 See 29 C.F.R. §§ 1978.100-115. 


