U.5. Department of Labor Administrative Review Board
200 Constitution Avenue, N.W.

Washington, D.C. 20210

In the Matter oft

PETER LINDNER, ARB CASE NO. 2018-0066
COMPLAINANT, ALJ CASE NO. 2018-S0X-00002
v. DATE: JAN 28 2020

CITIBANK, N.A.,
RESPONDENT.
Appearances:

For the Complainanit:
Peter Lindner: pro se: New York, New York

For the Respondent:
Robert M. Tucker, Esq.; Ogletree, Deakins, Nash, Smaoak & Stewart,
P.C.; New York, New York

Before: Thomas H. Burrell, Acting Chief Administrative Appeals Judge;
James A. Haynes and Heather C. Leslie, Administrative Appeals Judges

FINAT DECISION AND ORDER

PER CURIaM. This ease arises under Scction 806 of the Corporate and
Criminal Fraud Accountability Act of 2002, Title VIII of the Sarbanes-Oxley Act of
2002, 18 U.5.C. § 1514A (2010) (SOX), as amended, and its implementing
regulations at 29 C.F.R. [Part 1980 {2018}, Complainant Peter Lindner filed a
complaint with the Oceupational Satety and Health Administration (QOSHA)
alleging that a subsichary of Respondent Citibank, N.A. vielated the SOX by
refusing to hire him for cmployment.

Alter an investipation, OSIIA determined that Citibank had not violated the
S0OX. Lindner objected and regquested a hearing before an Administrative Law
Judge (ALJ). On August 8, 2018, the ALJ issucd an "“Qrder Dismissing Complaint,”
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{Order} dismissing Lindner’s 50X ¢laim.! The Al noted that although Tindner was
a pro se litigant, his repeated failures o engage in discovery and comply with
procedural orders warranted dismissal of his complaint.? Lindner appealed the
ALJL's Order to the Board.

JURISDICTION AND STANDARD OF REVIEW

The ARB has jurisdiction to review the Al.'s S0OX decision under Scerctary's
Order No. 01-2019 (Delegation of Authority and Assignment of Responsibility to the
Administrative Review Board), 84 Fed. Reg. 13,072 (Apr. 3, 2019); 29 C.F.R. PPart
1980.110. We review an Al.I's imposition of discovery sanctions on an abuse of
discretion standard.?

INscuUssioN

Failure to comply with a judge’s order may result in sanctions, in¢luding
dismissal cf the proceeding in whole or 1o part.4 An ALJ's power to dismiss a case
for lack of prosecution arises from the control necessarily vested in courta to
manage their affairs 8o as to achicve the orderly and expeditious disposition of

1 Lindner filed a zseparate complaint alleging that Citibank violated the Consumer
Financial Protection Act of 2010 (CFPA) when it eliminated a position he held pursuant to
a contract. The AL, finding that the complaint in that case involved questions of law and
fact related to the caze hefore us, congolidated the two cases. See October 27, 2017 Order
Cancelling Hearing, Order Compelling Discovery, and Order Consolidating Cases [2018-
S0X.00002 and 2017-CIFP-00007]. The ALJ bifurcated the cases to accommodate an
interlocutory appeal of an issue in the CFPA case. The interlocutory appeal 1s pending
before the Board and will be addressed in a separate opinion.

-

2 SHee, e.g., December 22, 2017 Omnibus Order and Order Rescheduling Hearing
{ordering Lindner to comply with discovery requests, deddlines and other orders); April 5,
2014 Order Denying Complainant’s Continuanece Request (denving Lindner's “Motion in
Short Order for Second or Possibly Firat Request for Delay Uniil Ciil Turns Over Plaintiff
Diseovery Documents™); April 11, 2018 Order Reiterating Discovery Deadlines Ovrder
Providing Precisc Hearing Dates (divecting Lindner to “file responses to Respondent's
Intervogatories and Document Requests™); May 11, 2018 Order Granting in Part and
Denying in Part Complathant’s Motion to Delay Dates Due to Running for Congress
{ordering Lindner “to submit responses to Respondent’s Interrogatories” and that “[[Jailure
to comply will result in this maller being dismissed.”); June 22, 2018 Order Denying
Complainant’s Continuance Request (deseribing Lindner's multiple extension requests and
stating that “[flailure to comply with this or Order or lack of eompliance with my May 11,
2018 Order will result in g dismissat of this claim. ™).

¥ Butler v, Anadorko Petroleim Corp., ARD No. 12-041, Al No, 2009-50X-001, slip
op. at 2 (ARB June 15, 2012).

4 29 C.I" K. § 18.57(b}.




cases.” Al.Js must exercise their discretion regarding this power discrestly,
fashioning appropriate sanctions for conduct that abuses the judicial process.®

The record snpports the ALJ's deeision to dismiss Lindners SOX case. The
AL repeatedly warned Lindner of the consequences of his failure to comply with
the Al)’s orders, including dismissal of his complaint. On appeal Lindner has
failed to present any argument that compels us to reverse the ALJ's ruling.
Accordingly, we hercby ADOPT the Al.l's Order, attach it to this document, and
DENY Lindner's complaint.

SO ORDERED.

b James v, Suburban Disposal Inc., ARB No. 10-027, ALJ No, 2009-81'4-071, slip op.
at 5 (ARB Mar. 12, 2010) (citing Dorman v. Chinook Charfer Servs., ARB No. 08-011, Al
Nuo. 2007-STA-028, slip op. at 2 (AHH Feb, 19, 2009 (citing Link v. Wabash R, R. Co., 370
U.8. 626, 699-30 (1962))).

5 1d. (citing Porman, ARD No. 08-011, slip op. at 2).
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ORDER DISMISSING COMPLAINT

This proceeding arises under, and has been docketed for a hearing before the United
States Department of Labor, Office of Adminisurative Law Judges (“OALJ™), pursnant io Section
806 of the Corporate and Criminal Fraud Accountability Act of 2002, Title YIIT of the Sarbanes-
Oxley At of 2002 (“S0OX™), as amendad, 18 LL.5.C. § 1514A, and the implementing regulations
at 29 C.F.R, Part 1980. Linless otherwise noted in the SOX Act or its implementing regulations,
hearing procedures are governed by 29 C.F.R. Pari 18,

PROCLEDURAL HISTORY

On October 5, 2017, the U.S. Department of Labor, Occupational and Safety Administration
OSHA™), informed Complainant that his complaint against Respondent was dismissed. OSHA
found, in pertinent part, that Complainant filed a whistleblower complaint against CitiMorigage” with
the Kansas City, Missouri, office, on August 31, 2016, a case that was eventually dismissed.” They

' My prior onders related o lhis eage, inctuding orders issued while chis case was consolidated with 2617-CFP-
OUOUT, which conmin in-depth descriprions of the procedural bistory of this case, are herein incorporawed by
relerence.

* CitiMartgaze and Respondent are wholly owned subsidiaries of CitiGroup, which is not a party w these actions.

¥ The Complainant, on February 19, 2617, requested a hoaring based epon the Scevelary®s findings of January 10,
2017, that Complainanl’s complaints of diserimination against CitiMortgage in violation of the employec protective
provisions of the Consumer Uinance Protection Act of 20010 {(“CIPA™) and 802X were not timely {iled, On August 3,
2047, T lssucd a Motice ol [learing and Peebearing Onder (“Norice of 1learing™), among other things discussed




further neted that, in this instant complaint, Complainant alleged that he hand-delivered a resume and
application letler w Lhe facility mailroom at Lhe Long Island office of Respondent, CitiBank, on
December 15, 2016, Complainant alleged Lhat he was never contacted with regard to his
application,” and. two weeks later, on December 29, 201 8, filed the current complaint, alleging that
he suftered the adverse action of blacklisting as a result of the whistleblower complaint noted above,
(¥5HA, however, determined that “Respondent has demonstrated by clear and convineing evidence
thai Complainant’s protected activities did nol contribute to the adverse action.  There is no
reasonable canse to belisve that Respondent vialated SOX." (OSTIA October 5, 20017 Letter).

By facsimile dated September 26, 2017, and sent to the OAL), Complainant appealed
OSHA"s decision, requesting an in-person hearing in New York City.” This matter was subsequently
docketed, and assigned w me on October 16, 2017, On October 24, 2017, | issued a Notice of
Assignment, Notice of Hearing, and Initial Prehearing Order. Ameng other discovery requirements,
Lhe parties were ordered to provide initial disclosures within 21 days of the date of the Order, and (he
relevant nzgulations were provided.

On October 19, 2017, Complainant filed a Motion to Postpone in the now-stayed 2017-
CFP-00007 matter, stating that he was vnable to access his e-mail and was having computer
issues resulting in Respondent not receiving items from him. He requested the formal hearing be
continued until January 2018, T issued an order pranting his Motion to Postpone on October 27,
2017.° Both of Complainant’s cases were consolidated at that time due to a then-perceived
commonality of questions of law and fact and the November 29, 2017 hearing was cancelled.” At
that time, however, T issued an Order Compelling Discovery, denying CitiMortgage's Motion to
Dismiss case 2017-CRFP-00007, and ordering Complainant to “comply with the discovery
requirementa in case 2018-S0X-00002. Complainant is hereby notified that failure to comply
with this Order may resull in sanctions, as contemplated by the regulaizons.” T further ondered an
on the record telephonic status conference for November 29, 2017,

On November 29, 2017, the parties had a lengthy on the record conference call with the
undersigned. During this call, Complainant requesied an exlension of discovery deadlines due to

bulow, scheduling the hearing in this matter for November 29, 2017, in New York, New York, That case (s currentby
belore me o Limdrer v ChiiMortgage, 2007-CEP-00007, On May 3, 2018, [ issued un Drder Granling Request Lo
Curnily Fssuc {or Interlocutory Appeal and Order Staving Procesdings, thus proceedings have been stayed pending a
ruling by the Administrative Keview Board (ARB™ or “Boanl™) regarding whether or not Complainant has sianding
tn bring his complaine,

* Respondent, in the investigation below. asserted Lhart Complaivant did not submit g formal job application and was
contacted with instructions on how ko do se hut failed o formally apply for 4 position,

" 1t appears. based on informaion provided by Complainant that, in addition w the official lener dated Oetober 3,
2017, Complainant received a nitive of dismissal by email on Seplember 21, 2017, which cxplains an appeal date
prior to Ockober 5, 2017,

® Drder Caneelling Heuring, Order Compelting Discovery. and Order Cananlidating Cases. Octaber 27, 2017,

T The cases ware ultinwately severed by Order dated March 220 200145, The parties were informed that they must

identify the 1wo cases by their unique case numbers. Respondents complied; Complainant did not; thus, there is
some conliation of issucs annng Complainant®s filings.
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ongoing computer problems. This extension was granted during the November 29, 2017
conference cail, and the parties were given until January 26, 2018 to propeund discovery.

On January 8, 2018, Complainant filed a request for an extension of time, stating that
Respondents had el to give him data in the form of electmonically stored information, which was
not required by the undersigned. Om Janvary 25, 2018, Complainant filed a “Letlcr of
Clartfication on Order Citibank and Ogletree.” In this filing, Complainant requested an
extension of ime for discovery due to his personal computer siill not functicning. On January
31, 2018, Complainani filed his “First Motion for Extension.” In this request Complainant
alleged that he needed an extension of discovery deadlines due to his having the flu and “many
other reasons.”

On March 22, 2018, 1 issued a Supplemental Prehearing Order {as part of a larger order),
wherein the parties were instructed that an in-person, on the record discovery conference would
take place in New York City on April 9-10. 2018.°* The parties were insltucted that:

Mo later than April 2, 2018, each party shall provide the undersigned
administrative law judge and the opposing party with a bricf synopsis of any
outstanding discovery issues. This is not intended to be the partics’ cxhaustive
arguments, but rather a notice document to tacilitate an efficient discussion of the
issues at the conference. The parlics shail submit separate filings for Case No.
2017-CFP*-000407 and Case No. 2018-SOX-00002. Due to the imminent hearing
datc, the partics may submit the required filings to the cour via facsimile so
long as the filings do not exceed 10 pages.

{(March 22, 2018 Onder Severing Cases, Order Regarding Respondent's Motion for Summary
Decision, and Supplemental Prebearing Orders at 9) {emphasis in eriginal).

On March 31, 2018, Complainani filed his “Second or Possibly First Request for Delay
Until Citibank Tumns Over Plaintifi' s Discovery Documents.” On April 3, 2018, | denied this
request, in parl noting that the April 9-10, 2018 discovery conlerence was set for that purpose.”

During the April 9-10, 2018 discovery conference, Complainant, on mulliple ogcasions,
requested a continuance of the formal hearing date of June 27, 2018, |2 stated that he believed
the hearing daie was too soon and also noted he was running for Congress.'” At that time, [
ordered Complainant to respond to Respondent’s November 21, 2017 discovery requests, on or

* ‘rechnically o hearing on the issve of equilable wlling in ease 201 7-CFP-00007 wok place vn April 9 and a
discovery conference on balh matlers took plave en April 10™, but bolh issues were discussed on both days.

"1 note that Comiplainant was warned in an order on this same date in case 20017-CPP-DRE0OT, again denying
CitiMartgage's Motion to Dismiss, that failure ©© comply with diseovery could result in sanctions, including
dismiszsal,

* The undersipned initially sel the heaong daie for June 26, 2018, bol changed the date to June 27 2018, when
vounsel lor Respondent neted that the 26" was the date of the Mew York primary elections and Further noted that she
belisved Complainast was tunning lor allice.




before May 9, 2018.'" | memorialized that requirement in an April 11, 2018 Order due to
Complainant’s refusal to comply with an oral order of the court.

With regard to discovery in this matier, Complainant was insiructed numerous times by
the undersigned on how to mespond to intermogatorics and document requests.  With regard to
interrogatories, Claimanl was instructed:

[Wlhat I what I said was that you need to file this in a single document, titled
“Complainant’s Answers o Respondent's First Set of Interrogaiories.” And you
nced to go question by question and answer if you can, If you cannot, you need to
put in there, like you said, N/A, cannot, whatever your answer is, there has w be
an angwer. There can’t be a blank. If you have an objection to il, that is something
that you raise with me. | do not want you te do this an the fy,

(Discovery Conf. Tr, at 262).
With regard to Respondent™s request for production of documents, Claimant was instructed:

It appears that there are 22 requests for production of documents. So you are
going to have 22 sections of a second document. You're going to have one
[Alnswers. It's going to be called, Answers to Interrogatories. The second one is
going to be the production of documents. And you're going Lo have 22 subpans of
that. And you're either going to be putling documents behind each number, or [
would eeommend putting a page in there that says that you don’t have any,
howsver you want to phrase it. But that you don’t have documents that answer o
that. And Respondent will let me know whether or not that’s acually - they can
filz 2 motion te compel if they belicve that - if they don’t believe that that's
accurate or believe that they haven't pot what they want. The same that vou will
be able to do.

{Discovery Conf, Tr. at 270).
Additionally, 1 noted:

Okay. So, ihat’s what [ would ask Mr. Lindner is that you do the same with those
documents and interrogatory requests. So, just W sum it up, nterrogalory requests
should be in a document titled, “Answers to Interrogatories,” Like [ said, you
could probably do a Google search and see how different attorneys or different
peaple style or format them. Some people like to reiterate the question so that it's
very clear in one document what you're answering o, and not have something -
very clear. Here is the question, and here is the answer to my guestion. That needs
to be in one document, Tt needs lo be sworn under cath. Almost like an affidavit.
And then the documents, you just can put some sorl of cover leiter saying that this
is Complainant’s answers to the Respondent’s production for documents and then

" During the on-the-record Discovery Conference, Complainant stipulated that he has failed to respond to
Hespandent’s first scl of interrogalories and discovery requests. [12iscovery Conf, Tr. at 2503,
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just number each one, so they know that what you’ve provided here is in answer
1o this. What you've provided here, is an answer - is producing documents that
viou think is related to this. 1f thers is no - if vou don’t have decuments related o
something, just note it on there. Number three, not applicable, don’t have.

{Discovery Conf. Tr. at 285-286).

Complainant was clearly instrucied, both in person al the discovery conlerence and in the
April 11, 2018 Order Reltemating Discovery Deadlines, o submit respenses 1o Respondent’s
Interrogatories and Document Requests by May 9, 2018, Complainant was also wamed
reganding the ramifications of his failure to comply with my discovery Orders, as noted below:

JUDGE BLAND: ... [There’s still discovery outstanding in that and once that
discovery and [ would encourage you to focus your first efforts on answering
those interrogatories and production of documents, and once that is closed then
we’ll determine whether ar not more evidence - whether or not [Respondent) has
questions an behalf of her client and then we’ll continue from there, Bug the first
order of business - this case cannot move forward until discovery is complied
with and if you do not respond 1o discovery, there are sanctions and one may well
be that the case is dismissed and so --

MR. LINDNER: That's whal ['m aftaid of.

JUDGE BLAND: [t behooves you -- well, but what I'm saying is it is in your
control as to whether or not vou answer these guestions.

(Discovery Cont, Tr. at 323}

On April 20, 2018, Complainant filed a Motion to Delay Datcs Due to Running for
Congress {“Motion”). In his Motion, Complainant:

[Rlequests that all dates by This Honcrable Courl be extended by at least 2.3
months, due to the fact that I'm running for US Congress in NYC, and have filed
my papers to be on the ballot for the primary election of June 26, 2013, Preparing
for the ¢lection and preparing for the planned June 2018 hearing is wo
overlapping, cspecially singce I'm representing myself.

Motion at 1 {footnole indicating that Complainant tiled his papers with the Hoard of Elections on
April 12, 2018, and April 19, 2018, omiited). Complainani reiterated his continuance request six
days laier in an April 26, 2018 Second Reyuest for Hearing Delay Until a Month A frer My June
26, 2018 Primary Election, noting that his April 20, 2018 Motion had “not been answered, and is
already causing me trouble.”

Om May 11, 2018, I issued an Order Granting in Part and Denying in Part Complainant’s
Mation(s) te Delay Dates Due 1o Running for Congress. [n this Order, Complainant’s
continuance request was again granted, and the formal hearing date was rescheduled from June
27, 2018 to October 10, 2018, Complainant was also given an extension to file responses to
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Respondent’s November 21, 2017 Interrogatories and Document Requests.  Specifically,
Complainant was given an additional month, until June 15, 2018, to [ile the required responses (o
discovery and was told it he did not file responses by June 135, 2018, his marer would be
dismissed.

On June 12, 2018, Complainant filed a Request for Delay on All Deadlines, which is
reproduced in fult {without signature block) below:

dnar st linas

To the Honorable Courts:

I heralry request 5 delay of ane (1] to two (2]} manths for ali deadlines, 5o that | can wtite responses.
I'm due In Court today at 2pm (It Is Thursday, June 7, 2018 11:29 AM). This week | had to see a
speclalized dentist for 1-2 kours, and then the next day had a procedurs which had me knocked out
under aresthasla, According to the attached |etter from Dr. Jed Kaminetsky, | was not suppased to
rmake any important decisions or legal work for that day. | fallowed the Doctor’s Orders, and thus write
my pastponement request. Additlonally, | have my 45 reuniun in Boston today through Sunday, June
10 | had to cut off today's tip, hotel and agends from the reunion, since the NY Supremea Court didn't
walve My belng In Court at 2pm. And, addittonally,; Guide Modano of the DQY 016G allegedly aliempted
to blackmal! me and I'm dealing with that; Mr, Modano sald to a 3™ party: “Tell Peter that if he runs
2gainst [US Congresslonal Representative fram NY's East Side] Carohyn Maloney, we'll release this
photz.” I'm net a fawyer, but It's iflegal ta-try to influence a US elactlon, and in NY 1o make 2
blackmall/extortion threat, and to have a US Gowernmant agent try to do any political act.” | was
ranning for that offlce against Meloney in 2016 and tried agsin in 2018.

I hopa that you can postpone all deadlines for two (2) months, but at least ane month. P'm under a lot
of stress, some of which Is medical, and some of which |5 caused by deadlines in the legal process.

Complainant’s Motion was captioned (o both the Supreme Cour of the State of New
York, County of New York, including at least eight defendants, as well as 1o the United States
Department of Labor, listing, in addition to the above-captioned case number, a stayed case
number, and a case number unrelated to Complainant’s claims. A doctor’s note dated June 3,
2018 was artached. "

On June 22, 2018, the undersigned issued an Order Denying Complatnant’s Continuance
Request, in which Complainant was instructed to provide evidence that he submitted responses
to Respondent's Inwerrogatories and Document Requests on or before June 15, 2018
Complainant was given until July 6, 2018, to do so. This Order clearly stated, “Failure io
comply with this or Order or lack of compliance with my May 11, 2018 Order will result in a
dismissal of this claim.”

On June 26, 2018, Respondent filed a Response in Oppositien io Complainant’s June 12,
2018 Motion for Delay of All Deadlines and Mation te Dismiss Due 1o Complainant’s Continued

2 In Complainant™s Apei! 20, 2018 Molion to Delay Dates Due o Running for Congress Complainant similarly
stated, “Moreover, | had a medical procedure that eotailed me following the doctor's instruclions over a 2 day
periad, and included not making uay major decisions on the 2™ day »
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Discovery Noncompliance.  Respondent stated that Citibank served its [First Set of
Intertogatories and Flrst Request for Production of Documents upon Complainant on or about
November 21, 2017. At the time of the April 10, 2018 on the record discovery conference,
Complainant still had not provided sworn interrogatory responses or “any pleading that
resembled a proper response to a request for production of documents.™

Respondent noted Complainant™s April 20, 2018 Mation to Delay Datcs Due to Running
for Congress and provided that, although Complainant stated numerous times that he required
extensions due to runming for Congress, and was granted a four monih continuance of the hearing
tor said reason, he was not on the balloi for the June 26, 2018 primary election, and did not
notify Respondent or the Court of this “material change in circumstances.” Respendent stated:

Citibank has been more than patient over these many months. waiting for not only
imterrogatory and document responses but also initial disclosures {which have not
been provided). and Complainant should not be permitted to pursue his claims
without being held accountable w the same procedural rules that apply lo
Citibank.

(Respondent’s June 26, 2018 Response in Opposition al 3). Respondent argued thal by operation
of the Court’s May 11, 2018 Order, Complainant’s case must be dismissed.

On huly 24, 2018, Respondent filed a Motion to Disntiss Due to Complainant’s Failure to
Comply with June 22 {rder. Respondenl argued that Complainant has had seven months to
respond lo discovery and has failed to do so. Respondent further noted that Complainant did not
comply with the Court’s May 11, 2018 Order directing him to provide discovery responses by
June 13, 2018, and he has now also failed to comply with the Court’s June 22, 2048 Order
directing Complainant o provide proof of his compliance,.  Respondent reiterated that
Complainant’s case must be dismissed.

APPLICABLE LAW

OAL)'s general discovery provisions are found at 29 C.FR. § 1850 — 1857 and
24 CFR. § 18.60 — 18.65. As noted in my October 24, 2017 Wotice of Hearing, Netice of
Assignment, and Inilial Prehearing Order:

5. The following sets the scheduie Lor the pre-hearing procedure:

. DISCOVERY. A pany may seek discovery immediately upon
issuance of this Initial Prehcaring Order. 29 C.F.R. § 18.50(a)1}. The
time for responding 0 any discovery requests made prior the initial
conference may be extended by the parties in the discovery plan agreed to
during the initial conference referenced below. 29 CF.R. § 18.300a)(13(i).
Parties must complete alf discovery at least 40 days prior the date of the
evidentiary hearing. Pariies should nole that most discovery requests and
responses are il liled with the presiding judge until they are used in the
proceeding or the judge orders filing, 29 C.E.R. § 18.30(bX1).




LE 2 ]

c. INITIAL DISCLOSURES. Within 21 days from the date of this
orider, and without awaiting a formal discovery request, the parties must
provide to all other parties the documents and information set forth in
29 C.E.R. § 18.50(c)(1)i).

All disclosures must be made in writing, signed, and served. The parties
must supplement the disclosures when reguired by 29 C.F.R. § 18.53(a).
A party must make its initial disclosures based on the information then
reasonably available to it. A pary is not excused from making its
disclosures because it has not fullv investigated the case or because it
challenges the sufficiency of another party’s disclosures or because
another party has not made its disclosures. 29 C.F.R. § 18.50(¢){1 i)

The initiai disclosures arc not filed with the presiding judge unless used in
supporling a motion or other request, or if the judge orders filing.

{October 24, 2017 Notice of Hearing, Notice of Assignment, and Initial Prehearing Order).

With regard o discovery sanclions, 29 C.F.R. § 18.37(b){1) reads, in pertinent part, as
follows:

{b) Failure to comply with a judge’s order—

(1)  For not obeying a discovery order. If a party ... fails 1o
obey an order to provide or permit discovery. including an onder under
§ 18.50(b) or paragraph {a) ol this scetion, the judge may issug further just
orders. They may include the following:

{i) Directing that the matters embraced in the onder or
other designated facts be laken as established for purposes of the
procesding, as the prevailing party claims;

{ii} Prohibiting the disobedient party from supporting or
opposing designared claims or defenses, or from introducing
designated matters in evidence;

(iii)  Stciking claims or defenses in whole or in part;

{iv) Staying further proceedings wuntil thc order is
obeyed;

(v  Dismissing the proceedings in whole or in part; or

ivi’)  Rendering a default decision and order against the
disobedient party ...




29 C.FR. § 18.57(h).
DISCUSSION

As noted above, seetion 18.57(b)1) allows the courl to sanction a party for failure to
comply with a discovery order. The court may isswe other “just orders,” including an order of
dismissal. The lower court’s decision will be overturned only for an abuse of discretion. Agiwal
v. Mud Isiand Mortg. Corp., 355 F.3d 298, 302 (2d Cir, 2009). When asscssing whether a lower
court properly cxercised its discretion in dismissing a case the reviewing court gencrally looks
to: {1} the wilifulness of the non-compliant party: (2} the duration of the noncompliance; {3)
whether the non-compliant parry had been warned; and (4} the efficacy of lesser sanctions. See
Gug%enheim Capital, LAC v, Birnbawm, 722 F.3d 444, 451 (24 Cir. 2013); Agiwad, 555 F.Ad, at
302,

Willfuiness

The undersigned is mindful that Complainant is proceeding as an unrepresented litigans,
and it is tor this reason that the Cour has exercised considerable patience in guiding Respondent
thmough the process — despite Respondent’s valid ohjections. Nonetheless, the Courl's patience is
not boundless, and Complainant’s stalus as an unreprescated litigant does not excuse him from
following orders, parlicipating in discovery, and pursuing his claim.

In the insiant matter, Complainant was attorded multliple opportunities to (1) provide
initial disclasures, and (2} provide responses to Respondent’s November 21, 2017 discovery
requests. As noted ahove, as deadlines neared, Complainant requested muliple continuances for
varying rcasons. Complainant requested extensions on: Janvary 8, 2018 {believed he was
entitled to discovery from Respondent in the form of ESI); January 25, 2018 (several month on-
going compuler issues); January 3%, 2018 (flu and “many other reasons™); March 31, 2018
(belicved he was entitled to discovery from Respondent); April 11, 2018 (hearing too scon;
running for Congress); April 20, 2018 (running for Congress); April 26, 2018 {running for
Congress); and June 12, 2018 {litigation siress; medical; prior two-day dental procedure; class
teurHon),

In all but two instances, March 31, 2018, and June 12, 2018, Complainant’s requests
were granted. flis March 31, 2018 request was denied because a discovery hearing was less than
two weeks away and his issucs would be addressed there.'! His June 12, 2018 reguest was

* | have also considered, as requited in some jurisdiclions, whether the opposing paty in the action is likely (o be
prejudiced by further delay. In Lthe Instunl muller, there is no question that Complainant's unwillinghess w comply
wilh discovery has resulted in prejudice o Ruspondeni, as it has boen required w expend wvaluable titne and
resources i an atlempl lo oblain Complainant’s initial disclosures and responses b discovery, Complainants
numerous requests for contineances and [filure w follow — and oflen challenging — procedures as directed have
cansed significant delays in these proceedings, reguirng this idbonal — in an abundance of caation in light of
Complainant’s slatus a3 a sell-represeoled liligant — to revise its dakes and deadiines on multiple occasions. The
dclays and lack ol discovery responses have interfered with Respondent’s abitity wo prepare 16 delense and o
prepare for hearing, This factor weighs heavily o favor ol dismissing Complainant’s claim.

" Morcover, T note that 20 CF. § 18,501 Kvi) explicily slates thal a parly 15 not exewsed [Fon making
disclosure becauss it challenges the sutTicieney ol the opposing party’s disclosures.
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denied because Complainamt had been warned on numerous occasions that his continued failure
Lo comnply with discovery would result in a dismissal of his case.

With repard o discovery in this marler, Complainant was instrucied aumerous times in
detail. step by step, on how to respond to the interrogatories and document requests.  Although
unrgpresented, complainanls are charged with  executing  “straightforward  procedural
requirements that a layperson can comprehend as easily as a lawyer.,” Jowrdan v, Jabe, 951 F.2d
108, 109 (6th Cir. 1991); Fieldy v. Cnty. of Lapeer, 2000 WL 1720727, at *2 (&th Cir. Nov, §,
2000y (it is incumbent on litigants, even those proceeding pro se. to follow . . . rules of
procedure™).

Although Complainant put forward multiple excuses on multiple occasions, in the
aggregate, [ find that Complainant had more than ample time to comply with discovery and has
shown no inability to comply with discovery.” Accordingly. this factor weighs heavily in favor
of dismissing Complainant’s claim,

Duration

As noted above, Complainant had seven months 10 provide responses 10 Respondent™s
propounwled discovery. Significantly, T note thal this is not about 3 simple discovery dispute over
a discrete and conlested issue. Thiy is abour Complainant failing to provide the most basic of
initial disclosures and responscs lo Respondent’s first discovery requests — in other words, the
fundamental building block information required in order to develop a case and, as noted at the
discovery conference, for the case to move forwand. Even now, more than eight months later,
Complainant has yet to comply with my discovery orders, nor has he responded to my Jung 22,
2018 Order. Moreover, Complainant failed to provide the minimum initial disclosures as
required by my October 24, 2017 Notice of llearing, This factor weighs heavily in favor of
dismissing Complainant’s claim,

Warnin

As detailed extensively above, and in the Orders and hearing/conlerence (ranscripts
incorporated herein, Complainant has been repeatedly warned that failure to comply with
discovery would result in the sanciions outlined in 29 C.F.R. 158.57(b¥1). Moreover,
Complainant was cxplicitly warned on at least bwe occasions that tailure to comply would result
in a dismissal of his claim. This factor weighs heavily in favor ol dismissing Complainant’s
claim.

Efficacy of Lesser Sawctivns

As for the consideration ol lesscr sanctions, the warninps Complainant has received
ihroughout these proceedings have not had any effect on Complainant’s conduct. Each warning

¥ [t appears fram Complainani’s statements and nifumalion providel by Respondent that he did not in fact eun for
Comngress, which was the basis for several of his continuance requests. Previous filings wilh Lhis courl, ooted that he
had filed wo run for Congress after the April B=140, 2018 hearing and discovery conforenee, I Complainant did not in
tact run for Cronpress, e had significantly more Hne with which 1o comply with my orders.
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has resulted in further requests for continuances, exlensions, and failure o comply wilh simple
orders.  Moreover, he has challenged courl procedurcs throughout the process and caused
unnecessary delay, Complainant has not complied with the Court’s two most recent Orders, nor
has he filed a response to Respondent’s two most recent Motions (o Dismiss.  The Court has
constdered lesser sanctions but concludes that nothing short of dismissal with prejudice would be
appropriste. This factor weighs heavily in favor of dismissing Conmiplainant’s claim.

CONCLUSION -

So tar as any request related to discovery or other deadlines imposed by this court, I note
that Complainant was given generous latitude as an unrepresented litigant. Ower Respondent’s
continued  objection, Complainant received multiple extensions due to illness, tcchnical
difficulties, a reunion, liligation induced sircss, what he believed were shortcomings in
Respondent’s discovery compliance, and his alleged congressional campaign. While T am nol
un-sympathetic to Complainant’s health issues and past technical problems, he had seven months
e comply with initial discovery requests but showed no inclination 10 provide anything from the
simplest initial disclosures on through any answers to Respondent’s long-propounded discovery
requests.

Complainant brought this claim and has the burnden of pursuing his claim. Par of that
burden is complying with court orders and paricipating in discovery. Upon consideration of
Fespondent’s request to dismiss this marttcr, I find goed cause o granl this most exlreme of
remedies. See Carr v Miami Chiy, Jnl, 2000 WL 2987823 (5.D. Ohig Oct. 17, 2006) (dismissal
of unrcpresented plainiifT's casc as a resull of plaintilTs fatlure to participate in discovery and
failure to answer interrogaloeries): see also Bemtkowskr v. Sceme Magazine, 637 F.3d 689, 697
(6lh Cir. 2011) {identilying [ailure 10 provide initial disclosures as sanctionable conduct).

For the aforementioned reasons, Respondent’s Motion to Dismiss is GRANTED, and
Complainant™s 2018-50X-00002 claim is DISMISSED WITH PREJUDICE. The hearing
scheduled for October 10, 2018, in Now York, New York, is hereby CANCELLED.

50 ORDERED.

Cialaly ckgnecd by Sk A, Band
Dfd Ch=C"arie A, Band,
aU=Adrinkimmhe Law Judgs. O=UE
SOl OMae af Adminishrihe Law
<udpes, L=Washinglon, £~0C, CHUE
Locadion: Wazhington G

CARRIE BLANI
Adminisirative Law Judge

Washinglon, D.C.
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