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DECISION AND ORDER OF REMAND

PER CURIAM. Shelda Hukman filed a ecomplaint with the United States
Department of Labor alleging that her [ormer employer, U.S. Airways, Ine.,
retaliated against her in violation of the Wendell H. Ford Aviation Investment and
Reform Act [or the 215t Conturyt and its implementing repulations. On April 23,
2015, an Administrative Low Judpe (AL]) issued an Order on Remand Granting
Respondent’s Motion (or Summary Decision and Denying Complainant’s Motion for
Summary Judgment {Order) because he concluded that Complainant’s claims of
protected activities failed to state a claam for which relief could be granted. Hukman
appealed and we reversed the ALJ's Order, concluding that Hukman's pleadings

! 49 U.S.C. § 42127 (2000} (ATR 21).
8 29 C.FR. Part 1879 (2019},




and submissions showed that there was a genuine issue of material fact as to
whether Hukman held a reasonahble belief that the circumstances she was reporting
as to weight and balance 1ssues on Hespondent's airline [lights were violations of
Faderal Aviation Administration (FAA) regulations. Thns, we remanded this case to
the Al-J for reconsideration.?

On remand, the ALJ pranted Respondent’s motion for summary decision and
apain dismissed the complaint because he concluded 1) (based on Respondent’s
averments) that Respondent had no knowledge of Complainant's protected activity,
despite Complainant's allegations that she notified Respondent (because
Complainant did not demonstrate by affirmative evidence, affidavit, or sworn
statement that her managers had any knowledge of her alleped protected activity),*
2) that when Respondent pave Complainant a Performance Level 1 written
diacipline, it did not constitnie adverse action against Complainant because she did
not provide any affirmative evidence, affidavit or sworn statement demonstrating
that the written discipline had a tangible effect on her employment,5 3) that
Respondent’s regnest that Complainant suhmit to an independent medical
examination (IME) pursuant to the terms of a collective barpaining agrcement
(CBA) did not constitnte adverse uction because Respondent determined that
Complainant’s mental condition may impair her work performance or pose a safety
hazard to others,® 4) that Respondent’s suspension of Complainant’s employmoent
pending her compliance with Respondent's request that she complete the IME
retnrm-to-work conditions did not constitute adverse action against Complainant
because it was done in accordance with the CBA,7 a) that there was no genuine
issues of material fact regarding whether Complainant’s alleged protected activity
was 8 contributing factor in any adverse employment action because Complainant
did not provide any affirmative evidence, aflidavit, or sworn statement in support of
causation and because it was undisputed that there was no temporal proximity
hetween Complainant’s alleged protected activity and her alleged adverse action
when Respondent requested Complainant submit to an IME,# and 6) that there was
no gennine issue of material fact that Respondent would huve taken the same
action against Complainant absent any alleged protected activity because
Complainant did not set forth any argument or affirmative evidence or specific facts

El Hukmaon v. U5, Afrways, Ine., ARB No. 2015-0064, ALT No. 2015-AIR-00003 {(ARD
July 13, 2017),

* Order at 50-51, and n.549.

5 Id. at 53

g Id. at 57.

7 id. at 58,

2 Id. at 62



in an affidavit to the contrary.? For the reasons stated below, we apain vacate the
ALJ’s decision and remand for further proceedings.

JURISDICTION AND STANDARD OF REVIEW

The Secretary of Labor has delegated to the ARB authority to issue [inal
agency decigions on appeal of matters arising noder AIR 21 and its implementing
regnlations.1? We review a snmmary decision de nove, 1.e., under the same standard
cmployed by the administrative law judge.)? Recognizing that we must be impartial
and refrain from advocating “for a pro se complainant, we are equally mindful of our
obligation to ‘construe complaints and papers filed by pro se complainants “liberalty
in deference to their lack of training in the law” and with a degree of adjudicative
latitude.™?

BACEGROUND

The following facts presented in Complainant’s submissions to the ALJ are
accepted as true for purposes of our review of the ALJ's order granting summary
decision. Respondent hired Complainant on Mey 22, 2007, to work as a Cnstomer
Service Agent in Las Vegas, Nevada.® Complainant reported numerous times
during her employment to Respondeut’'s munagement that her coworkers were
allowing persons onto Respondent’s airplanes improperly either because they wore
not listed on the fight’s manifest at all or because they were incorrectly listed as
children when they were adults.l¢ She reported that these incidents occurred with
“weight restricted [lights,”15 raising weight end balance safety issues on the [lights

H Id. at 63.

1e Secretary's Order No. 1-2019 {Delegation of Authority and Assignment of
Responsibility to the Administrative Review Board), B4 Fed. Reg. 12072 {Apr. 3, 2019); 29
C.IrR.§ 1978.110¢a).

i See Uffice of Federal Contract Compliance Programs v. University of Pittsburgh
Medical Center (Hradduck) et al, ARB No. 08.008, ALJ Nos. 2007-0FC-001, 2007-0FC-002,
2007-0FC-003, slip op. at 4 (ARD May 29, 2009).

12 Wailum v. Bell Helicopter Texiron, Inc., ARB No. 12-110, ALJ No. 2009-AIR-020, slip
op. at 3 (AHRD Sept. 19, 2012} (quoting Williams v. Domine’s Pizza, ARB No. 09-092, ALJ
No. 2008-8TA-052, slip op. at 4 {ARB Jun. 31, 2011) (quoting Cummings v. US4 Truck, Ine.,
ARB No. 04-043, ALJ No. 2003-STA-047, slip ap. at 2 (ARB Apr. 26, 2005)).

la Order at 13-14.

14 The reports she has alleged include, but are not limited to, reports dated November

24, 2010, April 2011, December 2011, July 25, 2012, and November 15, 2012, See Order at
22-24, 48, n.55. Respondent has alzo indicated that Complainant reported on December 10,
2012, that an unknown and unreported passenger was put onto a (light. Id. at 10,

18 Id. at 51.



in question.l® She asserts that these reports were protected activities under AIR 21.
One of the reports cccurred on July 25, 2012, Respumdent took varions adverse
acticns against Complainant, including giving her a written warning on December
2, 2012, reqniring her to nndergo an IME and suspending her on December 10,
2012, and suspending her again on Ifebruary 20, 2013.77 Complainant alleges that
ERespondent took the adverse actions against her because she made protected
reports nnder AIR 21,

In light of these facts, we hold that the ALJ erred when he determined that
Complainant had failed to raise s genuine 1ssue of material fact that there was any
unfavorable personnel action or contributing factor causation in this case. 18
However, a remand on these bases alone would not necessarily move this case
forward hocause, as discussed below, we alse conclude that a nnmber of the other
conclugions reached by the ALJ 1n the course of his decision were 1n error.
Conseqnently, in addition to addressing the propriety of the ALJ's dismizsal on
summary decision regarding the eiements of Complainant’s case, we must address
the ALJ’s improper limitations on the evidence, improper fact finding on summary
decision, and failure to view the evidence in the light most favorable to the non-
moving party, Complainant.

DISCUSSION
1. Governing Law

To prevail on her whistleblower complaint, Complainant must prove by a
preponderance of the evidence that (1) she engaged in activity protected under AIR
21, (2} that an unfavorable personnel action was taken against her, and (3) that the
protected activity was a contributing factor in the unfavorable personnel action
taken apainst her 1?

Summary decision is appropriate “if the movant shows that there is no
genuine issue as to any material fact and that the movant is entitled to decision as
a matter of law."2? When reviewing an ALJ’s summary decision, we view the

16 Id. at 10, 22-23, 48, n.55,
1 Id. at 52-58.

18 The AlJ appours to have found that Complainant engaged in protected activity in
April 2011 when she allegedly reported smuggling issues to Eric Staples because
Respondent conceded as much. Order at 49-50. But the ALJ found no “genuine dispute as to
any material fact that Complainant did not engage in protected activity” on all other dates
alleged by Complainant because there was “no admissible evidence, affidavii. ur sworn
statement demonstrating” such protecied activity, Qrder at 48, 11.55, 49.

= 49 TLA.C. § 421210 2)(B)in); 29 C.F.R. § 1979.109(u).
20 29 C.F.R § 18.72().



allegations and evidentiary submissions in the light most favorable to the non-
moving party.?! If the pleadings and documents submitted by the parties
demunstrate the existence of a genuine issne of muterinl fuct, then summary
decision cannot be granted.?® A denial of summary decision simply indicates that an
evidentiary hearing 1s required to resolve some factual questions relating to the
1ssue ut hand and is not an assessment on the merits of any particular claim or
defense. 23

A party asscrting that a fact cannot be or 1s genuinely dispnted must snpport
the assertion by at least onc of the methods prescribed by the Rules of Practice and
Procedure for Administrative Hearings before the Office of Adminisirative Law
Judges. 2t The party must either cite to particular parts of materials in the
administrative record that support her assertion or show that materials cited by an
adverse party “do not establish the presence or nbsence of a genuine dispnte, or that
an adverse party cannot produce admissible evidence to support the fact.”2 The
materials 1n the record that may be cited include “depositions, docurments,
electronically stored information, affidavits or declarations, stipnlations {including
those made for purposes of the motion only}, admissions, interrogatory answers, or
other materials.”? Only the facts supported by citation to particular parts of
materals 1o the record must be considered by the AL and this Board, but other
uncited materials may be considered, as well 27 And while the facts asserted by a
party must be ultimately admissible at hearing, the facts—and the materials
containing them—do not have to be in an admissible form when submitted in
connection with the summary deeision process. 28

2. The ALJ Erred by Summarily Deciding the Complaint

As a threshold mattey, we acknowledge that an ALJ has the authority to
regulate the course of the proceedings, rule on offers of proof and receive relevant
evidence, dispose of procedural requests and similar matters, issne decisions and
orders, and to take any other appropriate action authorized by ageney rule or the

2t See Gallas v, The Med. Ctr. of Aurora, ARB Nos. 16-012, 15-076, ALJ Nos, 2015-
50X-013, 2015-ACA-005, slip op. at 2 {ARE Apr. 28, 2017) (citation omitted).

2z Id. at 6.

e See Hukbman, ARB Ne. 2015-0054, slip op. at 4.
24 See 18 C.F.R. § 18,72{c){1).

B id.

26 I, § 1R 72()(1){).

a7 id. § 18.72()(3).

28 See id. § 18.72(e)(2}.



Federal Rules of Civil Procedure.® An ALJ may also “waive, modify, or suspend any
rule ... when doing so will not prejndice a party and will serve the ends of
Justice.™¢ Failure to comply with a jndge’s order may even, in certain
circumstances, result in sanctions upon the disobedient party, including dismissal
of the proceeding in whole or in part.it

A, The ALJ erred by placing imits as to the form of the matters received from

Complainant that were nof_consisternt with the Rules of Practice and Proceduire

In an apparent effort to “regulate the course of the proceedings,” the Alal
issned a March 13, 2018 Order to Show Cause advising Complainant that her
response to Respondent’s motion for snmmary decision “must identify all the facts
stated by the moving party to which she disapreed and mnst set forth her version of
the facts by offering affidavits or by filing sworn statements.” As described by the
Al.J, “*Complainant did not provide any affidavits or aworn statements except in her
March 29, 2018 Motion to Show Cause” in which she swaore “that she has persenal
knowledge ‘of all the facts and Respondent disputed facts and the Federal Aviation
Administraticn Violations and all Exhibits submitted to the court set forth
above.”% The Al declined to credit this effort by the self-represented Complainant
and instead treated Respondent’s sworn assertions as unopposed. We hold that this
wag orror under the circumstances of this case.

The first error by the ALJ was his order limiting Complainant’s submissions
1n response to Respondent’s motion to affidavits and sworn statements. Affidavits
and other sworn statements are permissible methods of establishing that a fact
cannot be or 1s genuinely disputed, but they are not the only authorized methods.
The non-exhaustive list of permissible methods promnlgated hy the Secretary of
Labor also includes “deposition, documents, glectronically stored information . . . .
stipulations (including those made for purposes of the motion enly), admissions,
intexrogatory Bnswers, or other maierials.”™ An Al may modify the permissible
means of proof listed or implied by the rule under the authority granted him by the
Secretary at 29 C.F.R. § 18.10{c), but such limitation may only be ordered to serve
the ends of justice and without prejudice to either party,* Under the instant
circumstances, neither requirement was satisfied by the ALJ's arder. A self-
represented litigant assumes much risk by undertaking litigation and need not be

2 Sew id. § 18.12(b); 5 U.S.C. § 556(c).
s Id. § 18.10(c).

i See, e.g., § 18.57(b) (describing a non-exhaustive list of sanctions for failure to vbey a
discovery order).
3z Order at 45

3z See 28 CF.R. § 18.72(c){1}emphasis added).
R4 Id. § 18.100c).



coddled by an ALJ; that being noted, 1t 18 seldom 1n the interests of procednral dus
process or the Yends of justice” for an ALJ to reduce the available means of proof and
increase the trial bnrden upon a self-represcented litigant, whatever the perceived
increase 1n judical efficiency to be derived from such measnres. As such, the AT
erred as to a matter of law by restricting the ability of Complainant to snbmit “ather
materials” 1n response to Respondent’s motion for summary decision withont
explmining how the “ends of justice” required such a limitation.

B. The ALJ erred in failing to eredif the materials submitied by Complainant

Even if such g constraining order were held to be lawful, the ALJ also erred
in his legal analysis of Complainant’s submissions. As a threshold matter, it is
umportant to keep in mind that whenever a representative—or an unrepresented
party like Complainant—presents to an Al.J “a wriiten motion or other paper—
whether by sigming, filing, snhmitting, or later advocating it,” the presenter
implicitly certifies, inter afia, that the lactual contentions in the document “have
evidentlary suppert.”#® In addition to this impiied certification, Complainant in this
matter made An express, reasonable, and apparently good faith effort to comply
with the Al’s order 1n her March 29, 2018 submission in which she swore that she
had personal knowledge of all the matters she had asserted in her documentary
filings with the AlaJ. The cumulative legal effect of these two certifications is Jargely
indistinguishable from that provided by a declaration under penalty of perjury, a
method of proot expresaly included in the listing at 29 C.F.R. § 15.72(¢), which is not
necessarily “sworn” and merely asserts that the decument is “true and correct to the
best of [the declarant’s] information and belief."# [n light of the constraints
articulated in the ALJ's Order, it is unelear whether the ALJ would have even
credited a formal declaration made under penalty of perjury——a method permissible
nnder § 18.72(c}{1) to establish that a fact is at issue—had Complainant satisfied
the particular requirements of that decnmentation. In that the analytical
framework adopted by the ALJ in this matter would apparently operate to exclude
submissions otherwise permissible under § 18.72(c), it 13 unsustainable. The focus of
the Al at this stage in the adjudicative process should be upon identifying the
factual matters raised by the submissions rather than the particular form of the
documents, especially 1n cases involving sclf-represented litipants. Under the
instant facts, any possible advantage in cvidentiary weight that is gained by fact of
a decument being specifically “sworn” is offset by the requirement that the evidence
be viewed 1n a light most favorable to the non-moving party.

56 29 C.F.R. § 18.35(h).

26 Cf. 28 U.B.C. § 1746 (preseribing the lanpuage and legal effect of “Unsworn
declarations under penalty of perjury” in United States courts), The quoted lanpuag: is an
example taken from the “Declaration Under Penalty of Perjury on Behalf of a Corporation
or Partnership” uscd in the federal courts and available at

https:/fiwww. uscourts govisites/default/files/h2.pdf.



In this matter, the ALJ refused to credit or even congider several of
Complainant’s submissiona because they were not “aflidavits” or “sworn
statements.” In light of the implied certifications noted above and the nature of the
tendered documents, this 15 a distinction without a legally sigmficant difference. For
the purposes of summary decision, an ATl must consider that the self-represented
Complainant could testify on the stand at hearing to explain what she submitted
and how it supports her case. Her sworn testimony would thns serve to establish
occurrence as described in her submissions. Accordingly, a declaration in brief from
a pro se complainant can be sufficient to raise a gennine issue of material fact.

Moreover, summary decision is not to be granted rashly. Both the Federal
Rules of Civil Procedure®” and the Al-J Rules of Practice and Procednre?® allow for
the submissicn of “other materials™ to support a claim. {n support of the elements of
her claims, Complainant made several snbmissions, which she also cited, that were
suflicient to survive a motion for snmmary decision. We acknowledge that a case
with a self-represented Litigant may involve review of a quantity of potentially
relevant paper. But this challenge does not obviate the requirement that the ALl
must look at_other materials than those specified in the practice rules. Under
the instant circumstances, the AL erred in requiring Complainant to provide more
specific or particular submissions or citations than that which is required under
Rule 56 or 29 C.F.R. §18.72.

The Al also cxcinded some of Complainant’s proffered evidence because it
was not admissible under rules of evaidence 32 However, formal rules of evidence do

a7 Rule 36 states that “[a] party asscrting that a fact cannot be or is genuinely disputed
must support the assertion by citing to particular parts of materials in the record, including
depositions, decuments, electronically stored information, affidavits or declarations,
slipulations {including those made for purposes of the motion only), admissions,
interrogatory answers, or olher materials . . " (emphasiz added).

8 29 C.F.R. § 18.72(c) requires a nonmoving party “asserting that a fact cannot be or is
genuinely disputed” to support its assertions hy “[e]iting to particular parta of materials in
the record, including depositions, documents, electronically stored information, affidaviis or
declarations, stipulations (including those made for purposes of the motion only,
admissions, interrogatory answers, or other matertals, or by “[s]howing that the materiuls
cited do not establish the absence . . . of a genuine dispute . . .” (emphasis added).

# ALJ Order Granting Respomdent’s Objections to Complainaut’s Pre-hearing
Subrission, at 2, n.1, 11 (ALJ Apr. 5, 2018) {(stating that the parties “must abide hy the
Federal Rules of Procedure and Evidence” and excluding some of Complainant’s evidence
because “the exhibils did not comport with the Federal Rules of Evidence as identified by
Respondent's Objection™); Order at 44.



not apply in hearnings under the Admimistrative Procedure Act (APA).4 The rules of
evidence prescribed at 29 C.F.R, Part 18 are alsc not applicable unless cxpressly
made 3o by regulation or when the statute requires a hearing in accordance with
the APA 4 Fnrther, a requircment that evidence be admissible will, as a practical
matter, seldom be enforced against a pro se compluinant’s evidence if that evidence
15 facially relevant and material to the issues at hand. The applicable rules of
practice and procedure do not include complex rules of evidence but instead are 1)
concerned with whether the evidence is relevant and 2) allow for and encourage
permissive admission.* Furthermore, formal rules of evidence are expressly
rejected under the ATR 21 regulations.4® The applicable regulations instead provide
that AlaJs shall apply “rules or principles designed to assure production of the most
probative evidence” and “may exclude evidence which is immaterial, irrelevant, or
unduly repetitious,”

For the reasons discnased, other than the ALJ's evidentiary rulings regarding
untimely submissions,* the ALJ's evidentiary rulings exclnding evidence are
vacated as plainly erronecous.

An b U.8.C. §556{d) ("Any oral or documeniary evidence may be recelved, but the
ageney as a matter of poliey shall provide for the exclusion of irrelevant, immaterial, or
unduly repetitious evidence ™).

ar 29 C.F.R. §18.101.

1z We also note that complainants in eases vnder our jurisdiction (like this one under
AIRl 21} are not subject to the formality of federal pleading requirements. Evans v, Envtl.
Prot. Agency, ARB No, 08-059, 2008-CAA-003, slip op. at 6 (ARB July 31, 2012). As part of
the regulatory scheme, a complainant may add allegations before the ALJ that she did not
raisc at OSHA in her complaint. 28 C.F.R. § 18.36 (“The judge may allow parties 1o amend
and supplement their filings.”); 29 C.F.R. §1979.107(b) ("Upon receipt of an ubjection and
request [or hearing, the Chief Administrative Law Judge will promptly assign the case to a
Judge who will notify the partics, by certified mail, of the day, time, and place of hearing.
The hearing is to commence expeditiously, cxcept upon a showiny of good cause or unless
olherwise agreed to by the pariics. Hearings will be conducted as heavings de novo, on the
racord.”™).

i 29 C.IR. §1879.107(d) (“Formal rules of evidence shall not apply . . .").
14 }'d'

46 The Al-J excluded some of Complainant's exhibits because Complainant failed to
t1m.va1;i,r produce them during discovery and excluded others related to a Motion to
Supplement because Complainant did not explain why the ALJ should permit
supplementation. See ALJ Order Granting Respondent’s Objections ta Complainant’s Pre-
Heaving Submission and Denying Compluinunt’s Motion to Supplement Complainant’s Pre.
hearing Exchange, slip op. at 8-10, 11-12 (Als Apr. 5, 2018). We hold that the ALT did nat
abuze hiz dizervetion in excluding these exhibits.



B. The ALJ made improper fact

The ALJ improperly made Gndings of fact in the course of his snmmary
decision 1n this matter. 1 When the AL.JJ makes findings of fact in this context, the
AlL-J no longer 1s analyzing the record for summary decision, bnt is improperly
making fact findings on the record alone withont having held a hearing on the
merits. One of the ALJ's fuct findings concerns the temporal proximity between
Complainant’s protected activity and the alleged adverse action. As discussed below
in connection with our crusation analysis, a fact finding regarding the temporal
proximity between the alleged protected activity and alleged adverse actinn is fact
specific and depends on what constitutes protected activity, which in this casc is
still contested.

O, The ALJ failed to view the evidence in the Hehi most favorable to
Complainant

A judge's task in considering 4 motion for summary decision is to view the
submissions in the light most favorable to the non-moving party. In this case, it
appears that the Al.J instead viewed the evidence submitted in favor of the moving
party rather than the non-meving party to ind and conclnde both that there was no
protected activity except that which Respondent conceded, no unfavorable personnel
action, no contrnbuting factor causation and that Respoudeut proved its affirmative
defense.4” In this case, all of these [indinpgs were adverse to the nonmoving party
despite Complainant submissions to the contrary as will be more fully explained
below.

16 Order at 49, n.57 (T find Complainant’s vague, undated letter to Mr. Yori about the
“agrious igsue” regarding the *Modika case,” i3 insuflicient to demonstrate that she
informed Respondent or any government ageney ahout a safety or security issue relating to
and within the scope of AIR 21.7); Order at 57 (“the undersigned finds . . . Respondent
determined Complainant’s mental conditton may impair her work performance or pose a
gafety hazard to others™.

i With regard to causation, the Al stated as a part of his analysis that Complainant
failed to demonstrate that Respondent's veasons for taking adverse action against her were
not true. Order at 62, Likewise, with respect to Respondent's allirmative defense, the ATl
concluded that Respondent proved its affirmative defense by clear and convineing evidence
because (loamplainant did not set forth argument or produce an affidavit, sworn statement,
or affirmative evidence disproving Respondent's version of the relevant eventa. Order at 683
Complainant’s burden on Respondent’s motion for swmmary decision does not require her to
prove her case, but again, only to set forth with suppaort a prima facie caze, which
Complainant has done.
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D). Protected Activiiv®

In 1ts prior decision, the Board held that when Complainant alleged in her
pleadings that she reported violations of weight and balance restrictions and
submitted narrative reports about welght and balance violations on Respondent's
flights, she succeeded in showing a genuine issue of material fact existed as to
whether she thercby raiscd a reasonable belief that she was reporting vaclations of
FAA regulations #? We did not conclnde that any of Complainant’s specific
allegations constituted protected activity becausc that was not the issue on
summary decision and we are not the fact-finder, but the Board did hold that if
Complainant had the subjectively and objectively reasonable belief that she was
reporting FAA viclations or violations of any federal law related to alr carrier
gafety, then she had engaged in protected activity. ™ Because the Al did not
properly analyze the issue of protected activity on remand ms discussed above, we
now must remand for 4 second time.

We begin our protected activity discussion with Complainant’s submissions,
Relevant to Complainant’s burden to prove protected activity are the following
documents submitted by Complainant to the AllJ:

» November 24, 2010 PHL Station Employee Statement in which Hukman
reported that her coworker, Dwayne Dougherty smuggled Laura Anderson
onto an aircralt, The statement is signed by Sheida Hukman and dated
November 24, 2010, She asserts in the statement that the incident occurred
that day, November 24, 2010. Complainant’s Opposition to Summary
Judgment, Exhibit 1.

» July 25, 2012 PHL Station Employee Statement in which Hukman reported
that her coworkers were indicating that certain people inclnding jnmpseat
passengers, captains, and ight attendants d:d not “count” on that dav. She

4 We make clear that our prior decigion in no way limited the potential protected
activities in this matter, The Al set forth Respondent’s position that “[pJursuant to the
Board’s July 13, 2017 Decision in the instant case, Respondent avers [that there are only
two] alleged protected activities at issue becausc the Board affirmed the undersigned’s
finding that Complainant’s November 15, 2012 “airport rage” incident and Complainant’s
complaint about a nurse’s expired license do not state claims with respect to protected
activity under the Act.” Grder at 8, n.10. However, Respondent is incorrect because the
Board simply found that there remained a genuine issue of material fact about whether
Complainant engaged in protected activity when she reported issues relating to weight and
halance issues and smuggling on several nccasions and remanded for the AL to congider
her several reports about such matters.

19 Hukman, ARB No. 2015-0054, slip op. at 7-8.
h Id. al 8
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stated that the {lights were weipht restricted and that all Jnmpseat
passengers should be counted toward weight restrctions. She also indicated
that some agents listed adults as children which affected weight restrictions.
The statement 18 signed by Sheida Hukman and dated dnly 25, 2012,
Complainant’s Opposition to Summary Judgment, Exhibit 6.

Complainant also asscrted to the AldJ in her pleadings that she engaged in
protected activity in April 2011 when she told Eric Staples about employees
smuggling other emplovees onto aireraft,”! when she complained about weight and
balance 1ssues to Manager Chnstine Thompson and Harmony Cleary on an
nnknewn date,52 on December 25, 2011, when she reported to the Federal Bureau of
Investigation (FBI) that a fugitive named “Modika” was allowed to board an aireraft
withont any identification,® 1n February 2012, when she informed “Internal
Affairs” about illegal activities,® 1n May 2012 when she spoke with the Department
of Homeland Seccurity about smuggling 1ssues.® and on November 15, 2015, when
she reported that the aircraft left the gate without an accurate passenger count.3

Finally, Respondent asserted that Complainant made allegations to
Respondent on December 10, 2012, that an unknown passenger had been
"smnggled” onto a flight, which it asserts was the first time Complainant made
allegations about smugghing to 1t.57

What these submissions and assertions show is that Complainant has

&l Order at 49-50 {the ALJ found that this occurred because Respondent conceded to
it).
62 fd. at 50; see Complainant’s Opposition to Summary Judgment at 13.

it fd. at 10, 47; Complainant’s Opposition to Summary Judgment at 23 (allegiug that
the FBI conducted an investigation into and Respondent was fined regarding the incident);
ree algo Respondent’s (Resp.) Motion for Summary Decision. Exhibit 19, an undated
statement signed by Complainant in which she stated that in December other employees
“created a serious issue for U8, Alrways . . . (the Modika ease),” and alsc that she
“informed Eric Staples about Laura Williams Andevson asking the employees to smuggle
her inside the aireraft.” This wusigned document was apparently received by Respondent as

Iespondent refers to it in its Motion for Summary Decision at 17 and its Brief to the Board
at 11.

B4 fd. at 47, 50, n.5B.
B id

b fd. at 26. Complainant also alleged 1n her Opposition to Summary Judgment {Mar.

186, 2018) that on November 15, 2012, a Mlight left the gate without an accurate passenger
count which affeeted the weight and halance of the {light und that the captain of the flight
was not stable and should not have Aown that day. Oppusition at 8.

= Id. at 10, 51.
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sufficiently alleged and supporied with other materials her allegations of protected
activity to snrvive summary decision. All of these potential protected activities may
be further developed on remand in a hearning on the merits. While Complainant’s
submission of the July 25, 2012 statement in which she alleges she gave to a
manager, 13 perhaps her stronpgest submission, and most clearly raises a pentine
issue of material fact defeating summary decision, all of her allegations of protected
activity may be fnrther developed on remand.

E, Unfavarable Pergonnel Action

[nitially, analyzing whether Complamant’s pleadings and snhmissions
establish 4 genuine issue of matenal fact that Complainant was subject to
unfavorable personnel action to survive Respondent’s motion [or summary decision,
we address each of Complainant’s three allegations of unfavorable personnel action.
Complainant’s (irst allegation concerns when she received a “performance Leve] 1
written discipline” on December 2, 2012, The written discipline is titled “Employee
Contact Report,” and is dated November 29, 2012, At the top of the document is a
chart which has an “X” indicating that Hnkman was given Level I diacipline based
on her performance and that this was given as part of a verbal enaching discussion.
The first two parapraphs describe Hukman's actions of November 15, 2012 in the
boarding incident that invelved an argument between Hukman and a pilot. The last
paragraph of the first page of the three page report states “You are being placed on
a Level | for failing to follow company policy and procedure and for unprofessional
conduet in the presence of passengers and other employees.” The second page
appcars to be a detailed description of ermployee responsibilities. On the third pape
information is provided if there are any questions about employee responsibilities
and 1ncluded signature blocks which are sll blank. Hukman has represented that
she refused to sign it at the December 2, 2012 meeting with Staples, See Order at
16. At the bottom of the report it says “ce: Employee personnel file” and “Union
Representative.”

L]

The ALJ concluded that this action did not constitute an unfavorable
personnel action becanse Complainant did not show how it had a tangible effect on
her employment. This was legal error. Written discipline may constitute an
unfavorable personnel action nnder A1R 21, even in the absence of tangible effect,
as the Board explained in Williams v, American Airlines, fne., ARB No. 2009-0018,
ALJ No. 2007-A1R-00004, slip op. at 10-11 {ARB Dec. 2%, 20010

5 To clarify, we do not view Complainant’s potential protected activities to be limited
to only those that Respondent has conceded to or those addressed i our decisions or in the
Ala's decisions. Nor do we view any of them as established facts. Rather, the AlJ on
remand must decide which of the activities Complainant has alleged, are actually legally
protected activities in this case.
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Fundamentals of statutory construction dictate that, in
determining whether or not , . . [there i8] adverse action within the
meaning of AIR 21, the starting point “is the language of the statute
itself” and the implementing regulations construing the relevant
statutory text, which we are duty bound to follow in ATR 21 cases. As
previcusly discnssed, ATR 21 prohibits “discrimination” against an
employee with respect to the employee's “compensation, terms,
gonditions, or privileges of employment.” The term “diseriminate” is
not defined in the statute, but it is further defined in the implementing
regulations. By implementing repulation, the Department of Labor has
interpreted AIR 21's prohibition apainst discrimination to include
efforts “to intimidate, threaten, restrain, coerce, hlacklist, discharge or
n any cther manner discriminate against any cmployes” because the
employee has engaged in protected activity. We view the Iist of
prohibited activities in Section 1979.102(b) as quite broad and
intended to include, as a matter law, reprimands (written or
verbal), us well as connseling sessions by an air carrier, contractor or
subcontractor, which are coupled with a reference to potential
discipline.

{emphasis added and citations omitted). Thus, under AIR 21 as applied to the
circnmstances of this case and in the instant procedural pesture, the written
discipline alleged by Complainant presents a genuine dispute of material fact as to
whether 1t 15 an unfavorable personnel action.

Next, in regard to Complainant’s other alleged adverse actions, the Board has
noted that “the term ‘adverse actions’[ ] refers to unfavorable employment actions
that are more than trivial, either as a sinple event or in combination with other
deliberate employer actions alleged.”™ One question u fact-finder may ask in
deciding whether an action is an unfavorable persennel action under the
whistleblower statutes is whether it would tend to dissuade a reasonable employee
from engaging in protected activity.6¢ However, the Board has held that regardiess
of whether an action would dissuade a reasonable employcee, and excluding “isolated
trivial employment actions that ordinarily cause de minimus harm or none at all to
reasonable employees, an employer should never be permitted to deliberately single

o9 Williams, ARB No, 2008-0018, slip op. at 15.

i sSee id. at 13 (quoting Burlington Northern & Sunia Fe Ry, Co. v. White, 548 U.S. 53,
68 (2006) ("the Supreme Courl in Burfington Northern held that ‘a plaintiff must show that
a reasonable employce would have found the challenged action materially adverse, which in
thiz ecantext means it well might have dissusded a reasomable worker from [engaging in the
protected activity].™)); see also Willioms, ARB No. 2009-0018, slip op. at 15 (stating “The
AlIR 21 whistleblower statute prohibits the act of deliberate retaliation without any
expressed limitation to those actions that might dissuade the reasonable cmployee.”).
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out an employee for unfavorable employment actiou as retaliation for protected
whistleblower activity.”®

With these definitions of discrimination and unfuvorable personnel actiou iu
mind, we cousider Complainant’s second and third allegations of adverse actions —
Respondent's requirement that she underge au independent medical examination
on December 10, 2012, and the suspension from her employment on February 20,
2013, Gaven their evident adverae and materal effects on Complainant, a genuine
1ssue of muterial fact 13 established as to whether each of these alleged adverse
actions constitute unfavorable employment action, are more than trivial, and/or
would tend to dissuade a reasonable employee from enpgaging in protected uctivity.

We conclude that there is a genuine issue of material fact as to whether
Respondent took unfavorable personnel actions against Complainant when it issued
her written discipline on December 2, 2012, Furthermore, a genuine issue of
material fact has been established as to whether Respondent took adverse action
against Complainant in requinng her to undergo an IME and suspended her. Thus,
the ALJ's conelusion that Complainant failed to establish a genuine issuc of
material fact that Complainant was subject to unfavurable personnel actions is
vacated.

F. Contribuling Factor Cousation and Respondent’s Affirmative Defenge

To prevail against Respondent’s motion, Complainant must refer to
admissible evidence that would establish a genuine dispute as to whether
Complainaut suffered an unfavorable personnel action by Respondent that was
caused, in wholc or in part, by Complainant’s protected behavior or conduct. We
have already held that Complainant’s submissions are suflicient to establish at
least some protected behavior and that there is a genuine dispute of material fact as
to whether Respondent took unfavorable personnel action against her, As such, we
must consider whether Complainant’s submissions establish a genuine dispute as to
whether her protected activity caused Respondent to take the unfavorable
personnel action against her.

Bespondent avers that it did not know about any of Complainant’s protected
activity regarding the smugpling of emplovees.2 To the contrary, Complainant
avers that she engaged in protected activity when she gave her shift manager
Nieole Blanchard the July 25, 2012 statement detailing her weight and balance
concerns contemporaneously.8 Complainant further avers that Blanchard told

&1 Id. at 15,
bz Resp. Br. at 11; Resp. Motion for Summary Decision at 15-17.
B4 Complainant Response Lo Order to Show Cause (May 9, 2015) at 3.
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Complammant that she gave the statement to Staples. /4. at 4. Complainant also
agserts that Respondent failed to dispute that her July 25, 2012 violation report
was submitted to U.S. Airways about weight and balance and was given specifically
to Nicole Blanchard.$t As discussed above, Complainant provided evidence
sufficient to show that Respondent took adverse oction against her on December 2,
2012,

Thus, if the July 25, 2012 statement was given to a supervisory employce of
Respondent as Complainant alleges, and which we must accept as true on summary
decision, the documents show a temporal proximity of less than five months
hetween Complainant’s July 25, 2012 report and adverse action taken against her
on December 2, 2012. This temporal gap is not remote enocugh to sav Respondent is
entifled to summary decision as a matter of law. Because this length of time is
neither so short nor so leng as to be delinitively close or distant temporal proximity,
we will fnrther discuss the 1ssue of temporal proximity,

Temporul proximity is an important part of a case based on circumstontial
evidence, often the “most persuasive factor.” Qur analysis of an All's findings and
conclusions regarding temporal proximity necessarily depends in large part on the
procedural posture of the case. As with any {actual 1ssue, we uphold ALJ findings
regarding temporal proximity made after hearing if therc is substantial evidence in
the record to support them, Ascertaining the significonce of temporal proximity in a
case “involves more than determining the length of the temporal gap and comparing
1t te other cases. P’revious case law can be used as a guideline to determine some
general parameters of strong and weak temporal relationships, but context
matters.”’® Thus, the Board has affirmed an ALT's finding that that temporal
proximity is close—ralsing an inference of causation—but that there is no causation
in the case, if supported by substantial evidence in the record.s" Likewise, the Board

B4 Memorandum in support of Plaintil{’s Opposition te Motion for Summary Judgment,
at 19 (Mar. 16, 20183,

5 Franchini v. Argonne Natl Lab., ARB No. 11-006, ALJ No. 2009-ERA-014, slip op. at
10-11 (ARB Sept. 26, 2012) (quating Befiveaw v. ULS. Dep't of Labor, 170 F.3d 83, 87 (1st
Cir. 1999)).

6% Franchint, ARB No. 11-008, slip op. at 10-11.

ag See Wevers v. Montana Rail Link, Inc., ARB No. 2016-0028, ALJ No. 2014-FRS-
00062 {ARB June 17, 2019) (aflirming as supported by substantial evidence an ALJ (inding
that four months between his injury report and the adverse action lacked a strong temporal
connection where intervening events diminished any causal inference from temporal
proximity with the report of un injury), Zurcher v. 5. Aér, Inc., ARB No. 11-002, ALJ No.
2009-AIR-007 (ARB June 27, 2012} {affirming the AlJ conclusion that thers was no
causation cven though temporal proximity was less Lhan two months); Alopfenstein v. POC
Flme Tech, Haldings, 'ne., ARB Nos. 07-021, -022, ALJ No. 2004-80X-011 (ARP Aug. 31,
2009) (affirming an ALJ decision diamissing the complaint even though complainant
claimed lemporal proximity of only “weeks.™.
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has affirmed an ALJ's finding that there is weak or no temporal proximity but that
causation 15 nevertheless established, 1f supported by substantial evidence.®?

However, when an ALJ renders a summary decision, our review is de novo,
and as snch the analysis cannot be simply a matter of comparing the length of the
temporal gap and deciding that there is causation or that there can be no causation.
This 15 becanse the determination must be made in the context of the [wets of the
casc at hand. As we have stated before, “[d]etermining what, if any, logical
inlerence may be drawn from the temporal relationship between the protected
aetivity and the unlavorable employment action is not a simple and exact science
but requires a ‘fact-intensive’ analysis.”®® For this reason, we decline to “define the
vnter limits beyond which a temporal relationship is too attenuated to establish a
eausal relationship.”™ We have been cantions in affirming summary decision
against a complainant when the complainant has provided prima facie evidence of
protected activity, adverse action, and some temporal proximity,™

B Brown v. Lockheed Martin, ARB No. 10-050, ALJ No. 2008-50X-049 (ARB Fcb. 28,
2011) (affirming an ALJ decision [inding for complainant because there was eircnmstantial
evidence of causation including temporal proximity of ten to twenty months); Willy v, The
Coastal Corp., Case No, 1985-CAA-001 (Sec’y Jnne 1, 1994) (aflirming the ALJ that six
months temporal proximity was snfficient to raise inference of causation and linding for the
complainant); (rofdatein v. Ebasco Constructors, Inc,, Case No. 1886-ERA-036, slip op. at
11-12 (Sec'y Apr. 7, 1982}, reversed on other grounds sub nom., Ebasco Constructors, fne. U,
Muartin, 986 F.2d 1419 (5th Cir. 1993) (affirming an Al.J decision (inding for the
comptainant and holding that seven to ten months temporal proximity was sufficient to
raise an infercnee of cansation).

o Franchini, ARB No. 11006, slip op. at 10-11.

0 Rarker v. UBS AG, 888 I". Supp. 2d 291, 300 (D. Conn. 2012) (suggesting that a
range np to eight months in conjunction with other factual cireumstances snpporting
causation could be a sufficiently close temporal gap to support an inference of untawful
discrimination in a SOX whistleblower case).

i See Armstrong v. Flowserve U8, Inc., ARB No. 14-023, ALJ No. 2012-ERA-017 (ARB
Sept. 14, 2016) (reversing an Al order granting summary decision noting that “the ALJ
failed to eredit the inference of causation arising from the close temporal proximity” of the
protected activity to the adverse action which was days to a week), Smith v. CRST Int'!,
fnc., ARB No. 11-086, ALJ No. 2006-8TA-031 (ARD June 6, 2013) (reversing an ALJ grant
of summary decision regarding a refusal to hire claim because an inference aviging from
temporal proximity of 8% days raised a genuine issue of material fact regarding the element
of causation); Franchini, ARB Case No. 11-006 (reversing the ALJ grant of summary
decigion helding that temporal proximity of three months was sueh that ALT improperly
granted summary decision), Vaanoy v. Celanese Corp., ARB Nao. 09-118, ALJ No. 2008-80X-
064 (ARB Sept. 28, 2011) {reversing an AL grant of summary decision in part because the
close temporal proximity was suflicient to create a genuine issue of material fact regarding
causation). Cf. Abbs v, Con-Way Freight, Inc., ARB Nao. 12-016, ALJ No. 2007-STA-037
(ARD Oct. 17, 2012} (in which a prior Board affirmed 2 summary dismissal ¢ven though the
protected activity and termination oecurred only three days apart hecause Lhe "ALJs
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. Remand is necessary to resolue these matiers

(Given that protected activity and adverse action have been established as
previously discussed, as well as the potential causgl relationship between thesc
elements of entitlement and cther potential adverse action, summary decision on
the issues of causation and Respondent’s affirmative defense is improper.
Additionally, the Al.J's improper fact findings and skewed review in favor of
Respondent regarding Complainant’s alleged protected activity and Respondent's
adverse actions, also calls into the question the remaining elements of entitlement.
Thus, we conclude that the Al+’s findings and conclnsions as to contributing facter
causation and Respondent’s aflirmative defense have been tainted by his improper
analysis regarding the first two elements of Complainant’s case.?2

In sum, we conclude that Complainant has sufficientiy pled that she engaped
in AIR 21-protected activity with sufficiently close temporal proximity to the
adverse action taken against her to allege a prima facie case of contributing factor
causation. Thus, she has provided enough to defeat Respondent’s motion for
summary decision. The Al.) on remand shall consider on the merits whather any of
Complainant’s alleged protected acts contribnted to any adverse action under AIR
21.7* We recognize that there may be a disparity in the weight of the evidence
supporting cach party’s contentions, but weighing the evidence is not our role—ar
that of the AlJ—on summary decision. At this juncture, we must simply view the
snbmissions in the light most favorable to the non-moving party to see if she has
snpported the elements of her claim sufficiently to move forward to trial, and in this
matter, we conclude that Complainant has dene so.

determination that Abbs’s falsification of his log book and payroll records broke any
inference of causation based on temporal proximity |wals supported by ithe record and
consistent with applicable law.”). We view the Board's decision in Abbs as incorrectly
alfirming improper ALJ fact findings on a summary decision motion. We dechine to follow it
and Hmit it to its facts.

2 Along with the rest of the ALT's decision, his finding about when Compluinant filed
her complaint i3 also vacated and must alse be addressed on remand,

T The Ald also accepted Respondent’s asscrtions as true to {ind that Respondent had
ne knowledge of Complainant’s protected activity, another finding adverse te the
nonmaving party. While the ALJ acknowledged that Complainant alleged that she reported
the smuggling of employees onto Respondent’s aireraft issue to Kric Staples in April 2011
and complained to other managers of Respondent’s at other times, he appears to have found
Respondent’s averments more persuasive. Order at 51 (.. . I find there ore no genuine
issues of material fact as to whether Respondent did not have knowledge of Complainant's
alleged protected activity at the time Complainant received” adverse action.™). Thiz was not
permissible on summary decision based un avermenta by Respondent against the non-
moving party.
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3. Reassignment on Remand

In light of all of this, we reluctantly conclnde that the Al has reached the
limit of his judicial temperament. We do not conclude as a matter of law that the
AL departed from his impartial role in deciding this ease, but the nature of the
errors augurs toward a fresh pair of eyes for adjudication during a contested
hearing. Further, the procedural decision to impose a heightened evidentiary
burden on a self-represented litigant eauses us to question whether he conld
subscguently remain impartial in this matter requiring fact indings and
conclusions of law. In an abundance of caution, we will direct that the casc be
assigned to a different ALJ in another district office for adjudication.

CONCLUSION

Accordingly, the AlJ’s Order on Remand Granting Respondent’s Motion for
Summary Decision and Denying Complainant’s Motion for Summary Judgment
dismissing Complainant's complaint is VACATED, and this case is REMANDED
ko the Chief Administrative Law Judge for reassignment to a different Al.l in
another district office for further proceedings consistent with this deeision.

S0 ORDERED.





