uU.s. Department of Labor Assistant Secretary for
Employment and Training
Washington, D.C. 20210

NOV 1 4 2019

The Honorable Thomas Wolf
Governor of Pennsylvania
508 Main Capito! Building
Harrisburg, PA—1-7120

Dear Governor Wolf:

Thank you for your waiver request reccived on August 16, 2019, regarding certain statutory and
regulatory provisions of the Workforce Innovation and Opportunity Act (WIOA) and the
accompanying plan to improve the statewide workforce development system (copy enclosed).
This letter provides the Employment and Training Administration’s (ETA) official response to
the Commonwealth’s request and memorializes that Pennsylvania will meet the outcomes and
implement the measures identified in its plan to cnsure accountability agreed to by Pennsylvania
and ETA. This action is taken under the Secretary’s authority to waive certain requirements of
WIOA Title 1, Subtitles A, B, and E, and Scctions 8-10 of the Wagner-Peyser Act in WIOA
Section 189(i).

Requested Waiver: Waiver of the obligation of eligible training providers (ETPs) to collect and
report on the performance data on all students in a training program at WIOA Sections
116(d)(4)(A) and (B) and 122(d}(2)(A) and 20 CFR 677.230(a}(4) and (5) and

20 CFR 680.430(b)(5).

ETA Response: ETA approves, through June 30, 2020, the Commonwealth’s request to waive
the obligation of ETPs to collect and report performance data on all students in a training
program. ETA reviewed the Commonwealth’s waiver request and plan and has determined that
the requirements requested to be waived impede the ability of Pennsylvania to implement its plan
to improve the workforce development system. The Commonwealth must provide information
regarding how the Governor will take into account the outcomes of all students in an ETP
program of study, with respect to their employment and earnings, as required for the
demonstration of continued eligibility in 20 CFR 680.460(D(1)(iii) and WIOA Section 122. The
Commonwealth will continue to collect and report data for all WiQA-funded participants in
accordance with all statutory and regulatory requirements, including WIOA Sections 116 and
122, and as specified at 20 CFR 677.230 and 680.460. While ETA recognizes the importance of
informing consumer choice through the provision of quality data on training outcomes, we also
recognize that the systems and willingness to collect the required performance data from
providers may discourage training provider participation, which is a critical component of the
workforce development system.



ETA is available for further discussion and to provide technical assistance to the Commonwealth
to support its goals. The Department of Labor proposed additional flexibility in its Fiscal Year
2018, 2019, and 2020 budgets to give governors mere decision-making authority to meet the
workforce needs of their states and anticipates proposing these additional flexibilities in future
fiscal years. If you have questions, feel free to contact my office at (202) 693-2772.

Sincerely,

b

John-Rallasch
Assistant Secretary for Employment and Training

Enclosure

cc: W. Gerard Oleksiak, Secretary, Pennsylvania Department of Labor and Industry
Eileen Cipriani, Deputy Secretary for Workforce Development, Pennsylvania Department
of Labor and Industry
Leo Miller, Boston/Philadelphia Regional Administrator, Employment and Training
Administration
Stephen Duval, Division Chief, Employment and Training Administration



pennsylvania

DEPARTMENT OF LABOR & INDUSTRY

Aug. 16, 2019

Mr. Leo Milier, Regional Administrator

U. 5. Department of Labor Employment and Training Administration Region 2
170 5. Independence Mall West

The Curtis Center, Suite 825 East

Philadeiphia; PA—19106-3315

Dear Mr. Miller:

Pennsylvania seeks U. S. Department of Labor, or U.S. DOL, approval for a waiver of the statutory and regulatory
requirements of the Workforce Innovation and Opportunity Act, or WIOA, through June 30, 2020 to allow Eligible
Training Providers, or ETPs, not to collect and report the demographic information and performance data of non-WIDA-
funded students participating in training programs listed on the state’s Eligible Training Providers List, or ETPL, within
local workforce development areas requesting such relief. This request is submitted in accordance with the Secretary’s
authority at WIOA Section 189(i)(3){B) and 20 Code of Federal Regulations, or CFR, § 679.620 to waive certain
requirements. Specifically, Pennsylvania requests from U.5. DOL a waiver of WIOA Sections 116 and 122, and regulations
at 20 CFR 677.230 and 20 CFR 680.400 through 680.530. Under this waiver, and in collaboration with local workforce
development boards, ETPs will continue to collect and report demographic information and performance data for all
WIOA-funded participants in accordance with WIOA section 116(d)(4)(A) and as specified at 20 CFR 677.230. Also, under
this waiver, local workforce development boards retain the ability to supplement Pennsylvania’s criteria and information
requirements for ETPs applicable to their respective local workforce development area.

Our stakeholder feedback and observation of other states has shown us that additional strategies are required to
achieve WIOA’s goals of consumer choice and informed consumer choice. Pennsylvania is committed to WIOA's vision
and goals, while acknowledging the challenges surrounding an ETP's collection and reporting of non-WIOA funded
student data. A waiver will help reverse the trend of training providers refusing to offer courses on the ETPL, therefore
improving WIOA programs and growing consumer choice for WIOA-eligible participants. A waiver will help Pennsylvania
further develop our workforce investment system while continuing to promote a demand-driven system.

The waiver request was made available for public review, comments received and responses supplied. The attached
details the waiver requested by Pennsylvania.

Considering the approval of like submissions by other states, and given Pennsylvania’s strategic approach to this
waiver’s use, the state requests expedited a pproval. Your review and consideration of this waiver request are

appreciated. Please contact me with any questions.

Sincerely,

ieen Cipriani,
Deputy Secretary for Workforce Development
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ATTACHMENT 1

Responses to public comments received during the public posting of the state’s WIOA waiver request
“Eligible Training Providers allowance not to collect and report demographic information and
performance data on non-WIOA-funded students participating in courses listed on the state’s Eligible
Training Providers 1is¢”

The Pennsylvania_nepartment of Labor&-lndusfmﬁs submitting to U.S. DOL a WIOA waiver
reéquest entitled “Eligible Training Providers allowance not to collect and report demographic
information and performance datq on non-WIOA-funded students.” The overali goai of the waiver
réquest is to not adhere to g WIOA requirement forcing eligible training providers, or ETPs, to collect
and report non-WIOA-funded students’ demographic information and performance data. This
requirement is considered a barrier by certain ETPs. The requirement was designed to improve
“informed consumer choice” on behaif of eligibie WIOA participants and as a means of helping local
workforce development boards, or local boards, to determine quality training programs. In response to

collection of non-WIOA-funded students’ demographic information and performance data as the
onerous cause. As ETPs opted not to offer courses to WIOA eligible participants the concept of
“consumer choice” no longer was being served. After a year-long debate, including the soliciting of local
board input, Pennsylvania decided to submit the waiver request to U.S. DOL for consideration.

On August 5, 2019, 18| completed the public posting phase of the state’s Proposed WIOA waiver
request “£ligible Training Providers allowance not to collect and report demographic information and
performance datg on non-WIOA-funded students.”. Pennsylvania wiil submit the waiver request to U.S,
DOL no later than Friday, August 16, 2019,

Entity Support Concern
LWDB 4 2

2-4 year colleges 9 0
Private Schooi 3 0

Public school/CTC 2 0
[_Totals 18 2 J




ETP Waiver Public Posting Comments

Supporting Comments

Most of the public commenters (i.e. 18 out of 20) expressed support for the waiver. The types of entities
that submitted comments represented many WIOA training stakeholder groups. Waiver supporters
offered reasons that are found articulated within the waiver request. The comments provided below are
an indication of the strong support this waiver has elicited.

® A university with multiple campuses found throughout the commonwealth indicated that it will,
once again, be able to apply for ETP status.

* Alocal board indicated that in 2016 there were fifteen participating ETPs offering 203 courses in
their local area, but in 2018 there were only eight ETPs offering 44 courses; as of August 2019,
the local area had six ETPs participating in WIOA training.

* Alocal board pointed out a recent federal government guidance regarding the Family
Educational Rights and Privacy Act of 1974, or FERPA, allowing disclosure of student personal
identifying information for WIOA performance accountability purposes does not fully address
ETP concerns; training and educational institutions still find it problematic to supply data on
non-WIOA funded students in the same class as WIOA funded students citing legal concerns of
confidentiality as a conflict. The same local board feels the waiver reduces the burden to
demonstrate equitable performance across all populations regardiess of barriers by ETPs who
are funded through a variety of sources, not just WIOA,

Non-Supporting Comments

Concern: A local board expressed their concern that the proposed waiver would remove ETP
requirements to report on non-WIOA funded students, substantially reducing the availability of
performance information for both WIOA Title | eligible participants and local boards to make informed
investments in training programs.

Response: The Commonwealth values and promotes WiOA's goals, including informed consumer choice
and consumer choice. It was made clear by local boards’ feedback, collected prior to the drafting of the
waiver, that some valued the new WIOA ETP requirement and anticipated greater informed consumer
choice due to the additional student information and data collected. The state was mindful of this
feedback when it included the following language into the waiver request: “Under this waiver, local
boards retain the ability to suppiement the Commonwealth’s criteria and information requirements for
ETPs applicable to their respective local area.” The state respects local governance and the lawful
decisions local area officials and their lacal boards make. if the local board deems the WIOA ETP
requirement of collecting and reporting ali-students information and data is critical to the local board’s
mission then the local board must indicate through local ETP policy and guidance what is required of
ETPs. Only local areas making use of the waiver allowance will be required to submit the annual ETP
waiver evaluation report. The workforce development system of record is being upgraded to accept ETP
all-student demographic information and parformance data. It is noted that the commonwealth’s FTP
policy is slated for review and revision; if this waiver is approved the policy will reflect the waiver's
options and responsibilities.



Concern: A local board expressed their concern that the proposed waiver would remaove valuable course
performance information that the local area’s future WIOA Title | eligible participants should have
access to. The local board offered a compromise that the waiver apply only to the state’s institutions of
higher education reasoning that private trainers would continue to comply with the WIOA requirement.
Response: The possibility of excluding the state’s institutions of higher education was considered while
drafting the waiver request. Ultimately, it was decided that all ETPs would be included in the waiver to

preclude potential legal issues from arising.

___________ Any.comments, questions or concerns regardin this communication can be addressed to the following

L&| email resource account: RA-LI-BWDA-Polic



