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Re: Respunsc to Rcclucst for lnformatio~i 

Ladics and Gentlernc~~: 

The U.S. Deparlment of Labor. ("Dcpartmcnt") published a Request for Information 
("KFI") in the Federal Register on Uezenlher 4, 2006 (71 TX 70429). This response to thc RFI i s  
submitted on behalf uE the group ol' lirlancial scrvicc cornpanics for whlcli FMK Corp. is the 
parcnt cornpan y nnd which is  ki~owil as Fidelity Investments ("Fidelity"). 

Fidelity affiliaccs provide record keeping, I iwe f  ttnent management, and custodial her{ ices 
to thousands of  Code section 40 1 (k) plans and Code set tion 403(b) progralns covering mi l l i c l ~ ~ <  

of employees and their bencl'icjaries. Fidclicy nt'flllntes also service millions of individual 
retire tncnt arcourits undcr Code ~ection 408 and Roth individual retiremenl accuun~s u~lclcr Codc 
section 408A (collectively, "IRAs"). Fideliky Managcmcnt Trust Con~pany serves as the trustee 
ior rrlariy of thc 401(k) and othei- incl~viclual account plans that are serviced by Fidelity ant1 as 
TR A custodian, Fidelity provides retirement serviccs both through :I direct-snlrl model as well as 
~hrough its products that are sold tl~t-ough financial intermediaries. 

S~raicgic Adviscrs, Inc. ("Strategic") i s  a wholly-owned Fidelity company that providcs 
investment advisory services and is rcgistcrcd n ~ ~ d e r  the Investment Advisers Act of 1940. I1 is 
co1lternl)lilreci that Strategic will develop a computer based rncthodology for the provision of 
inveslmen~ ad\ ice Lu workplncc retirement plan participants and IRA investors. 
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For 40 l (k l  arid olt1t.r er~ipluyer-spunsorcd irldividual accuurit plans, advicc based on the 
Strategic computzt--based inzthodolngy may be delivered electronically via a secure interactive 
website available to lht. particip;inl. The participant may use the service either by himself or 
with the assjstar~ce of a Fidelity plio~ie representative. For TR A ii~vestors, the Strategic computer 
based methodology may be delivered in the same manner or in a h;lce-to-Pmx r~leetirig wjlh a 
brokerage r+eepresentative of a Fidelity broker-dealer entity. 

It is likely that certain ii~lnancial ir~tc.rrncdiary firrns, who provide services to retirement 
plans for which Fidelity provides recordkeeping and trustee services, will also develop "eligible 
investment advice arranpemenls" as defined in 111e staiute. In addition, depending up or^ tllc 
rcquircrne~lts in final guidance, fi~ancinl intennedjaries may desire to assi,~r  participant^ who 
utilize an advice service for which the computer based methodolopj is developed by another 
party. Such arra~lgcrricrlts tnust also bc acldrcsscrl i I I  guiilancc I cgxrd ing the certification process, 
disclosure to participants and beneficiaries regarding fees and compensation. as well as the 
idcritity arid rolc of thc fiduciary advisor as dcfjncd hclow. 

Pension Proleclion Acl: 

The RFI concerns the applicrllion or (he so-called "cumputer rrloclel rulc" in scctiori 
4OX(_c)(2)(A)(i) of the Employee Ket 1tAealent Incoinz Security Act of 1 974 ("ERTSA") and 
section 4973 I;?( S ) ( D  )(i)(I) of the Internal Revenue Code ("Code"). These provisions were 
nddcrl by scctior~ 601 of thc Pcnsion Protcctior~ Act of 1UO6 ("PPA" or the "Act") to provide an 
exemption for the provision of investment advice. 

Prior to the passage of PPA, the ERISA and Code prohibited transaction provisions were 
considered tu constitute a barrier lo the proviaiorl of invcstmcnt advicc to plan participants by 
Fidclity bccause cer ta i~~ Fidelity entities or affiliates may receile compensation that varies 
depending on the investment option(s) in which a participant's accounl is invested pursuant to 
such advicc. As 311 cxampIc, thc lcvel of compensation received by the investiiient adviser for 
Fidelity mutual funds may vary depending on the funds in  which retjremenl accuunls are 
inves tecl. Similar concerna rrray exist fur fir~aricial intcrmcdiriries, ~ndependen t nf Fidelity. 1% ho 
provide services to plan sponsors, participants and beneficiaries. 

Ncw EKISA section 408(g)(2)(A) states that an adviser meeting certain conditiuris (the 
"Fiduciary Adviser") musl salisKy eitticr a cornputcr mndcl rule or a level compensat~on rule. 
The lengthy details nf the computer model rule are set h r l h  i11 Irt.iv ERISA scctiori 40K(g)(3). 
The Act incluclc~ thc lcvcl cornpensation alternative i n  both exemptions but prohibih reliance on 
the computer modcl rule fur TRAs until lllc Dcpattmcnt collfi1.111~ that a computer-based 
rncthodology will  arcnminodnte the investment urliverse for IRAs. 
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Responses Lo the RFI 

The RFI solicits infolmatioil relating to the requirements in the PPA provisio~js that a 
co11lputc.r rr~odel wt~ ich  serves as Ihe basis for an eligible investment advice arrangement he 
certified as ulseti~ig certain criteria, and that informatiun rcgardirlg ccrlairl kes 
compensation be provided to participants and beneficiaries. Each Question in the RFI i q  quoted 
bclow, foliowcd by Ficlclity's answer ("Arlawer"). 

Computer Model C e r t ~ f i c ~ ~ j o j  

1. What procedureq and i nfol-mnti nn wllou Id he necessary and adequate to determine 
whether a curnputer model 11st.d in cunnrcljun with an inveslmenk advice program 
satisfies rhe criteria drscri bed in ERISA section 408(~) (3 ) (R )? For example. 
would it be necessary to examine underly  in^ computer pro~ramslalnorithms, 
cutnputcr soft warc/lxmlwarc. or i rlpu t data incIudin~ invcstmncnt-spccific 
informat~on; would it he possible to make a determination based on the results of 
appl y i n ~  the inveslmen t rldi ice program to a sample set of the input ilala? 

We believe that the Departmetlt should provide flexibility in PPA section 601 
g11idal1c.c in  ordcr that tllc certifying individual or organizatio~l inay exercise its 
pmfsssicl~~al judgment to determine the most effective manner in which to review 
the computer model me thodology . Thus, lor example, thc ccrtifjr ing pcrson rnny 
dccidc whcthcr to review the t~lsrhodology or to run fact patterns (hypothetical 
participant and plan information) through the computer program to analy~e  lhe 
resulls and asscss tllc rcasonablcncss atlcl appropriateness of investrneilt solutioi~s 
generated by the computer model. 

Sonic of the requireinei~ts set forth in new ERISA section 408(9)(3)(13) appear to 
require different types of review. As suggrsted by thc RFI, thc following 
discussior~ is brokcn down separately for each requiren~ent in the order followed 
in the RFI: 

i .  First is the need to apply generally accepted inveslrnenL Il~curjcs that 
takc into account the historic returns nf different asset classes over 
defined pe,riods of Lime. This rcyujrc~nc~~t could he confirmed 
through (a) a review of the basic methodology applied by the 
computer rnudcl, which presumably cnuld be provided to the 
certifying person in the furm US a co~nprct~erisive summary of 
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rr~eltiodology, or (b) applying the melhodology lo hypothe~ical 
participant scel~arios selected by the certifier, or (c) a con~binntioll of 
Id') and (b). The certification report would describe the review 
prnccss. 

X review oC Lhe melhodology document should be suSKic'icjen~ for ihe 
cert i her to make a judgnlent on whether the computer mndel 
satisfies the criteria. If the certifier feels it cannot make a 
dctennjon tion, basccl on lack of sufficic~~t dctail in the tnethodolo~y 
document(s). additional documentation such as design specification 
ducunler~ls vr supp t ementary methodology di~;closurc for thc 
computer mndel may he requested. 

. . 
11. The model must utilize relevant ~nfnrrnatioi~ about the participant, 

which may include age, life expectrzncy, retirement age, risk 
tolerurlce, vrhcr asscts or sources uf ir~comc, and pr-cfcrences as to 
certain type< nf invesrmenrs. This requirement probably can be 
verified by running \ ariuus L'acl patterris through the corrlputcr modd 
find m a y  not t-ei111i1.e specific prngvain access. 

Thc proviilcr of thc cornpii tcr modcl could provide the certifier wi t l ~  
3 representative set of pt.2-tun test cases which illustrate the investor 
inf'ormatiun collt.ctcd for usc i r ~  thc cornputer rnodel and the 
investment solutions provided by the model, and associated 
graphical content and na~rdtivt: descriptions h a t  accompany thc 
invcstmcnt solution. 'l'he certifier inay also wish to run a number of 
use cases that i t  deems to represent a cross-section or inveslor use 
cases. We do riot believe it would bc ncccssaly for the certifier- to 
validate the underlying code in nrdzr to verify that this criteria is 
satisfied. The requirement oC a corrlprelierlsivc codc audit may 
present an linreasoi~able burden of time and expense on the computer 
model provider and significantly jncreast. ~ h t .  ljrrie Ilcccssnry for thc 
ccrtificr to complete the certificatinn prncess. I t  jvould also nail-ow 
the set of potential certifiers by requiring no1 unly kriu~+ledgc of 
generally acccptcd invcstmcnt thenrleq and financial pIanning 
practice but of cornpuler programrrii11g and sy s tc r~~s  dcsign. 

The slalulury larigi~agc in PPA does imt appear to require that an 
acceptable model utilize all uf the crilcria listud in  new FXISA 
scction 40X(g)(3)(H)(ii). We note that the DeCdull Irlvcstincnt 
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Altcrnativca guidance proposed by the Department in September, 
2006, includes among tlie qual ifyi i~g catcgolics arl account portfuliu 
managed by an investment manager for which age is the only 
necessary criteria. In its guidancc 011 tllc ccrtihcatiun prucess, Lhe 
Department should confirm that the list in section 408(g)(3)(H)(iij is 
not inciusivc in a rrlarldalory sense and Lhat the certifier is free to 
determine which of these factors, alone or in combioatiun, is 
appropriate fur the model under review. 

. . . 
111. The model must utilize prescribed objective criteria to provide asset 

alIocatiori yurll'olius comprise,d of invest~ncrn t opt i v ~ ~ s  available 
under the plai~.  This appears to require an i ~ i ~ n l y ~ i s  s i ~ ~ l i l a r  to that 
described in (i) above. 

iv. The model must operate in a manner that i s  nnt hiased i n  favor nf 
ir~vcstmcrlts uffcrcd by the Fiduciary Advist.1- or a peraun wilh a 
material affiliation or contractual relationslip wid1 rhe fiduciary 
Adviser. This analysis could be accomplished by a review of how 
ill puts are handled during the portfolio construction proccss from thc 
methodology document. Material affiliations should be outlined in 
disclosure staterncnts. Thc ccrtificr should bc givcn iridcpcndcnt and 
controlled access to the computer t~~odel  tool for such purpose. 

v. The inoclel must take illto account all investment options under the 
plan in specifying how a participatlt's account balance should be 
irtvcstcd artd rrlust.  tot bc ir~approyriatcly wcightcd with rcspcct to 
any investment optio~i. 

'1'0 dclcrltlii~c tt12it t t m  crircnn is sstisficd a certifier would need to 
re\ iew [he furnished me thodology documents, pre-run test cases, and 
have co~itrullcd ncccss to rhc cotnputcr ~noclcl. Thc ccrtificr lnay 
~vish to review system requirement documents, internal 
clc~cun~ctltatiorl or proccsscs. ~~r~dlc l r  run comparisons on similar 
ii~dependenr conlpl~tsr rnodsl5. The certifier should examine how 
the advice provider limits the itlvehrment universe and applies 
yorrfolio construction techniques. 

Crrlain invealmenh, partic~~larly individual sccuritics providcd in an 
employer stock fund or in a brokerage window, may be excluded 
ti-o~n the i~~vestmeut  results based nil the applied methodology. We 
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would greatly ;~pprecinte confinnation that suc ti approach is 
acceptable under the computer model rule. That is, Department 
guidancc should coilfirril that Ihe exclusiorl o l  such iridividual 
securities would be permi ~sihle. 

We can appreciate the time and effort nccdcd to annlyzc thc itifbrmnticlti rcccivcd 
in response to the RFI. We ask that the Department consider the issuat~ce of a 
"good faith" standard to allow Fiduciary Adviscrs to procccd with tllc 
certification process before final guidance i q  ~ssued. Thi5 \vould allow plnn 
participarlts lo start to receive the bt~lel'ils ul' investr~ienl advice while g i ~  ing  he 
Tlepartment tiine to fully consider the appropr~ats eel-rificario~~ process 111 

succeeding years. 

Finally, to the extent that a certifying pzt.sot~ is provided access to the Fiduciary 
Adviser's currlputer yrograrnslalguritt~[~is, we would expect that the Fiduciary 
Adviser may request that the certi fyiiig finn sign an appropiiate confidentiality 
agreement. 

2. What types (e.y., tec.hnvlogica1, financial, other) and levels le.g.. educational, 
~xofessional exi>erjenre, professional certification) of expertise would be required 
to determine whether a computer model used in connection with an investment 
ndi  jcc arucrnrll satisties the criteria described in ERISA scctiun 408(~)(3)(B)'! 

We have spent some time considering the appropriate criteria for an individual or 
f i r~ l l  t l ~n t  would bc dccrncd cligiblc to handlc thc rcsponsibil ity of dctcrmining 
Ivhzthzr a computer model satisfies the statutory requirements set forth in new 
ERISA ~sectivn 408(gj(3)(B). Our irlitial cunclusiun is that surllc of tllc statutory 
requirements in section 408(g)(3 )(R) appear to require different types of 
rxperlix. Again, as suggesled by the RFI, the fblluwing discussiu~~ is brukcn 
tiown separately for each requirement in the order followed in  the RFI: 

i. First is thc nccd to apply generally accepted investiilent theories that 
take into account the historic returns of different asset classes over 
del'ined periods ut' tirrlc. 

h ccrtifyir~g i~~dividual or firin should have familiarity with 
mathematical algurithms arid cli~arititativc illvestrlle~lt ~netl~ods in 
additicsn to strategic asset allocation. This may be derivcd from 
profcssioanl or academic experience. In the case of the latter, the 
individual shoutd huld degrccs in fi t~ancc or mathematics from a 
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graduate or undergraduate college. For the former, professiorlals 
should hold inclust~y certificatiuri such as the CFA - Chartered 
Financial Analyst or a similarly recogilized certificatiorl in thc 
invcstrricrlt advisory industry. To ensure credibility, the certifier 
should also have some level of ~~ganizatiorlal  stability. 

ii. 'I'hc nlodcl r-lmst utilize relevarit inSurrnalion about lhe parlicipant, 
which may include age, life expectancy, rerirelneizt agc, risk 
lolerance, other assets or sources of income, and preferences as to 
certain types of invcstmcnts. This rcquircmcnt rnay rciluirc 
credentials similar to those specified in ( i ) ,  hut basically an 
undcrstar~dirig of suitability and asset allocatiurl principles. 

... 
111 .  Thc modcl rrirrsl utilize prescribed objec.tive crileria lo provide assel 

allocation portfolios compl-ised of investment optinns available 
i~nder ~hr: plan. Credenlials similar lo lhose described in (i) above 
inay he helpful, although a review of the methodology docun~ents 
may no1 require such expertise. 

iv. The model must operate in a manner that is not biased in favor of 
inveslmenls ol'Sered by lhe liduc.iary adviser or a person with a 
n~aterial affiliation or contractual relationship with the fiduciary 
adviser. This does not appear to require credentials similar to those 
dcscr.ibcd in (i) abovc. 

v. The model musl lake inlo accuunt all inveslment opliorls urider lhe 
plan in specifying how a participant's accou~lt balance sl~ould he 
invested and must not be inappropriately weighted with respect to 
any invcstmc~lt option. Only thc "inappropriate weighting" review 
may require credentials similar to those described in (i) above. 

3. With respect to current1 y-avai lahle cnn1putei- models or programs for providing 
investment advice to plan participanls or beneiiciaries in the 10rrr-r of assct 
allocation ~~ortfolios com~~r+ised of plan investment options: 

a. What is the process for-deigning, developing and implemenlinq 
thc comrx~ tcr modcllpro~ram? What parties are involvgd, and 
what are their roles'? What hardware arlcl software tcchnnlogies are 
used to construct-c-omputer model investment advice prugcams'? 
What clircct cconor-r~ic costs are associated wi lh  the process for 
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designing, developing and inipleinen tin g the c o m l ~ ~  ter 
mudel/prurram? 

b. What types of modifications are made to the computer 
modcl/pro~rar~~ after use has begun? Whv and how orten are the 
modifications made ( e . ~ . ,  changes ill  methodology, techiiolo~y, 
economv, marketplace, or ?Ian), and how do the modifications 
affect the ii~vestinent advice provided? What parties are illvolved 
in the modification process. and what are their roles? What direct 
eco~lonlic costs rnay bc associated with thc moclificatio~~s'? 

C. What ecurlurrlic cuscs and benel'ils art: associaled with lhe use oC 
the coinpriter modelIr>rograin for providing iilvestn~ent advice, 
including changes in investment performance and in retirement 
wealth duc to thc provision of such advicc'! What arc thc indircct 
costs and benefits, such as impact on markets for financial 
services, i~icluding i~lvestrnerit advice serviccs. arid impact on 
financial markets, including demand for and pricing of securities? 

Llue in part to the prohibited trai~sactioil concerns described above, Fidelity does 
not currently provide an investment advice service for retirement accounts. Work 
is undcrway on thc dcvclopmcnt of a computcr modcl for such purposc and, bascd 
on the work to date, the following resources are needed to create a computer 
model inve,slmen t advice program: 

invcsttncnt cxpcrtisc cnpablc of applying generally accepted 
investment theories 

legal expertise, particularly with respect to ERISA, inveshnent 
adviscr and bsokcrldcalcr rules, and intellectual property 

programnling expertise to determine what is technologically 
feasible 

r access lo plan participnrlt and invest.ment option data 

links or other access LU relevant information for each investment 
option in  a plan's investment menu 
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-1 Ilc rncthoclology currently in usc fot Fidclit] invcstrncnt educational tooIs aucl 3 

rnnna~cd account product for 40 1 ( k )  plans cr~nsiders thc diversified investment 
uplions oSSered under the plan: rnulual funds. cuml-ning1t.d bank pools and ( h r  
soitlc largcr plans) individuaIly - msnngcd pol.tfoliof. Individual secul-i ties, 
iucluding securities held under a plan brokerage window, are generally not 
cori<~dcrcd in constructing ~nodcl ocrout~t portfolios bccausc of their non- 
diversified nature. There is also the t~eed to deal with employer stock for many 
40 1(k) pl;lr~s. The irlvestr~ler~t rnctl~odology may cithcr igrlurc thc cmploycr stock 
position altogether or seek to countel-balance tlw existing equity position in 
employer \lock. The I'ul luwing paragraphs respund LO lhe separalc portions of 
(]uestion 3. 

3a. Tllc pluccsl; for dcsigriillg, developing and implementing nilr current educational 
tools i s  3 ~ ' o ~ l ~ p l  i~:lted effort requiring parricipation and alignment acruss rnul tiple 
buciness uniis lnct cenlrali~ed S~rr~lions. A ccrilral group progr;inl manages and 
provides governance for the tools from ideas to launch. An e-husiness group is 
responsible for the development and the lechnology t.~iviruri~ncr~t that ttlc tools 
upcratc within. As dcscribcd above, an internal registered iuvestn~ent adviser is 
responsible for methodology. Several forms c~f '  legal expertise art. ~~ccdcd ,  
parlicular~ly with ~.cspcct to EKlSA. illvcstmellt adviser and hrokei-age rules and 
intellectual property. The hard~vare and software ranges Srum databases to 
s torrlge securily arid custor~lcr i r ~ i b r ~ ~ ~ a ~ i ~ t l  to ad varlccd n~arl~einatical opti mizati r l r l  
software to assist i n  portfolio cnnstrt~ction. Data feeds from externaI sources suc11 
as Mornings tdr and Bloornberg arc ~1sc.d to import sccurity characterization 
jnformntio~i. Access to n 11-ilding 01. hi-okerage platform would be needed if the 
advice i s  to be executable. The clirrc.1 custs can be brokco into thrcc pkini~ry 
culcgurirs: thc cost to build, thc cost to sl~pl-rort, and the cost of risk mitigation 
ruch as the proccss for service recoveries. 

3b. Mocl~flciltions to the computer model are largslv driven by changes 111 lhc 
uni~et~se  (plan options change), market driver) assumptio~~s (anillyzed ailnually ), 
or the iiclit~r~css of thc data inputs. Ti) the cun-ent educational model. the inpuls 
air  revleu cd freque~llly including questions 10 invcslors, pl,it~ irlfurmation and 
extcrnal d:iia inpuls. Roles for ~~iocliflcations : ~ g ~ i n  cover multiple parties 
includ~ng the different business units that comlnunicalr: ~u clicnts. internal 
irivcstmer~t itdvise~ review5 of ma]-kct assumprions and data. technology and lcgal 
u pdsle s. 

3c. Intcrnal xtuciies (for exainplz. rhe annual Fidclity "Building Futur-cs" summary of 
individual accuuii~ plan r ln tn )  ils well as external research from ulhcr 
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recordkeepers illustrate the need lu assist participants In becoming more 
divcssiticcl. Pnrt~cipants are frequeilrly in all cash or all stock. We believe the 
economic henefi ts to participants of advice would be a bcttcr. d jvcrsi ficd portfolio 
which should rcsult i I I  3 strnogcr retirement [)I  an. Participants do not have to take 
the advice from a computer model and we exprcl 111;tr, due to iricrtia, some 
participants will nu1 be likcly to irnplcrnc~lt it, so we believe default o p t i o ~ ~ s  will 
also ~nake a big i i~~pact .  

4. Wuuld tllc rcsponscs to 3.a., 3.b., o r  3.c. differ in  the case of a computer 
tnodellinvestmen t advice program intended to satisfy the re4 uirernen ts of EKIS A 
section 408(g1(3)(B)? 

The main difference resulting from ERISA section 408(g'3(3?('B) is thc nccd to 
demonstrate Lo a third yarly that thc computer methodology satisfies the statutory 
requirements in section 408(g)(3)(B) of ERISA. 

Somc of the statutory lili~guage in PPA secriot~ 601 also raises queslions abuuk 
advice services provided by multiple partics. It would be helpful i f  the 
Dcpnrtrtict~t could clarify that in a situation where a model is delivered atidlor 
I-esul t5 explained by a provider other than the provider Ihal dcvc.lopcd thc lllodc-1, 
that by wrillen agreenlen~, urlly onc of thc two pairjes <hall be considered a 
Fiduciary Advisor with respect to a plan and its participants. 

5 .  With rcs ucct to the L)el>artmen t 's  devel npmen t of regu_la~orv guidance, whal 
special cansider.ations, if any, should bt: made lor srrlall busiricsscs or other- snlall 
entities? Art. t t~ere ii~iiquc costs and bellefits for sinall businesses o_other small 
cntitics'? 

A major challe~igc for small hr~sinesses is the need to deal with a legal framework 
not directly related to the products or services oll'rrecl by thc business. The 
computer rule in sectiun -IOS(g)(3)(B) does cincumented due diligence by 
an i~ldcpcllden t third party k r~otvledgeable in such matters, which should provide 
an additional lebel of comrort to erriploycrs too sl l~i~l l  to have in-house expertise. 
The regulatory guidance should cnnfirrn that the fiduciary adviser may pal; tho 
fees of the certifying party and thc a~lrlnnl aarlitor. 

Many small plans arc scrviced ar least in part by financial inlerniecliarics. The 
regulatory guidance should also conlirrn that citlier the developer of a cornpuler 
mudel, thc pcrson pi-nvidinp the advice. or the plan sponsor of a plan that intends 
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to make such model available may contraci wilh the cerlif'yirig party with rcspcct 
to scrviccs rclatcd to thc ccrtification process. 

Moclt.1 Form L'ur Disclusiires of Fccs and Othcr Clompcnsation 

1. In general, what lypes US inl'urrria~ion rclatirlfi to fccs rcccived bv fiduciary 
adviscrs and their affiliates would he he l pfc~l to participants and beneficiaries in 
making their investment decisions? 

We believe that. in making investment decisions based on inveslmenl advice 
provided by a I'irluciacy adviser, participants arid bcncficinrics would benefit most 
f~ .nm the following types of infoimation relating to fees and compensation paid to 
the Fiduciary Adviser andlor its arfiliales: 

A Jesctip~iork o l  t11c. advisory fcc (if any) that thc Fiduciary Adviser receives on 
~cc l lun t  nf tlie provision of investment advice to the participant, whether the fee is 
payable by the participant or the plan sponsor. This disclosurc. slloulcl bc spccific 
about the amount of fee paid to the Fiduciary Adviqer (stated as either a dollar 
amount or an asset-based percentage). 

A gerleral dcscriptiori of' car11 of tllc typcs arid sourccs of fccs nnd other 
compensation that the Fiduciary Adviser andlor an affiliate may receive if the 
pxticiparit decides to I I I ~ ~ I C I I ~ C I H  thc i ~ i v ~ s t s ~ i c ~ ~ t  advicc. Thc disclosure sl~ould 
identify which of these fee$ will he borne by the participant (m, as part of the 
expense ratio for a parlicular investtnenl uplion) and direct thc participant ru 
sourccs of morc dctailcd itifomatiot~ co~~cen~ ing  tlie participant-paid amounts 
(a, the section 404(c) disclosure materials or the mutual fund prospectus). 1 

This d j x l u s ~ ~ r e  should also inform rl lc participant that the amnount nf 
coiiipensat~on payable to the Fiduciary Adviser andor an affiliate may vary 
dcptrnding on the inveslment option which the participant's account is invested. 

A gcrlcral starcmcnt as to whether the fees and other coml>ensation that the 
Fi3uciat-y Adviser may receive iT the advice is j~riplcmcr~tcd comprise a 
signiCicar1~ suurcc of rcvcnuc for the Fiduciary Adviser u, more than 5% of 
grass revetme). Fiduciary Advisers should not be req11irt.d to provirlc participa~lts 

I In this connection, we note that the Department currently h;~s several i n i l i l i i v c ~  lip i r11pr.o~~ the disclosure of fee 
in formation to part~cipnnts and plan <pnnux-s, including 1t1c dcvelopri~er~t of a pt-uposed rulc regarding the fee 
inform~ition required to he delivcrcd 10 piirlicipi~nls i l l  section 494(c) plans. Fidelity bel~eves the disclosurc 
re,qi~irements f o r  Firluciary Advisers sllould avoid dny duplicatinn of the participant fee disclosurc rcquirornents that 
may rcsult rrorr~ I ~ C S L '  i~litiatives. 
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with specific dollar arnounls ur Srt .  Ii~r~riulns with rcspcct to any fees or 
compcnsation (other than the d~l-ect advisory fee) payable to the fiduciary 
Adviser in exchange for its investment ad~ ice .  We believe that such dctailcd 
i~lforrnatiun could bc confi~sing to participants, esl~ecially where the fees or other 
compensation are not paid by the participant ( e ~ ,  in the case of paymen1 to the 
Fiduciary Adviser Srom rlurl-af'filiatcd vctidors), and ultimately would det~act 
froin the firlldainental purpose of the f ie  disclosure required by the PPA, which is 
to alert participants to potential contlicls uC inlerest uS the Fidi~ciary Adviscr. 
Dctailcd informati011 on fccs pnyable by palticipants in respect of their investment 
nptions i s  available to the participant elsewt~ere and participants should be 
c1irt.cIt.d lu Lhese utl~er suurccs. 

Thc fcc: tiisclosure should include a statement reminding the participant to 
consider carefully the potential impact of any fees and comprnsatiun paid to the 
Fiducial,y Adviscr ~lrldlor affiliates in his or her eva lua t in~~  of the advice provided. 

2. brhal t vpes oC t e s  a~id co~rlpcnsation (includi11~ thosc i>r-ovidccl by third parties) 
woulii he inco~npassed hv ERTSA section 408(~')(6)( A )(i i i ) ?  

'I'he statutory language would e~icoinpass a hrnad range of fees and compensation 
that may be payable to a Fiduciary Adviser andlor arliliates by par~icipa~lts or 
thitd partics in conncctio~l with the i n v e s t ~ ~ ~ e i ~ t  options associated with the 
investment advice, including but not limited to: 

direct advisory feec fnr the investment advice offered by the Fiduciary 
Adviser 
invest~llcnt r~dvisory fees or mai~age~nent fees payable in respect of an 
investment option (e.g. tnut~ual fund advisory Cees) 
distributioli ;~rid rrlar.kcring fccs 
I 2b- I fees or shareholder servicing fees 
l r a ~ l s k r  agcrit fccs 
suh-accounting fees 
finder's fees and consulting fees 
ir~sura~lcc product fees 
commingled poollfund charges (e.g. unilizu~iun, nccoutit fccs) 
brokerage commissionsltransaction fees 
rcclcr~lptiun fccs 
back end loads 
sun-ender charges 
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Many of these fees are embedded in the expense rotin or capital charges of an 
invcstmcnt option and would be dif'iicult lo break out septiralely. 

3. What challenges might be encountered in assemblin?, and/or presentinp the 
irlformation on fccs arid cor~lpcrlsation described in seclion 40tlrr )(6 )(A Xiii) in a 
manner that is clear and understandable hy the avel-a~e panicipnnr? Are there any 
su~~esl ior ls  as to huw ~hese challenges can be addressed? 

The challenge that may be presented depends upon the level of detail that will be 
required in making the disclosures. Should dctnilcd fcc artd disclosure 
information be required (involving dollar amounts or fez formulasl, i t  will be 
difticult to prcsctit this inforrnatiun in a Surrn thal is clear :arid t~ricltrsl~uldrahl lu 
the average participants. As noted above, much o f  the amount that will be 
payable tu the Fiduciary Adviser andor affiliates will be embedded in the expense 
r;ltio for a pnrficular fil~ld. whir11 will vary across investnle~lt options. Payn~ents 
from third parties are also Ijkel y to vary depending on the investment option. 

More importantly. \vt: do not believe i t  is necessary to provide such detailed fee 
and currlpe~~sativn ir~i'orrnatiun to participants in order to tillfill thc purposc of thc 
ctatutnry di~closure requirement. We believe it is sufficient to apprise participants 
of potential conflicts if participants are provided with disclosure thal generally 
u~rtlillcs tllc tccs and cumpcnsatiori payablc to thc Fiduciary Adviser and/or 
affiliates on account of the advice given, with a statement, as described above, as 
to whether such Cces and compensation co~rlprise a significant portion of the 
tcvctliic of the Fiduc~ary Adviser. 

4. Is ttlcrc n fort11 or for~nnt for l~reseuting- informatioil on fees and compensation 
&s..lbrd in section -COS[g)(6)(A)(iii) ( e . ~ . ,  narrative, chart, combinatiorl of both) 
1113~ 111i:ht bc pat-ticularlv sr~itable in giving pal-ticipants a clear and 
understandable desctaip tion of the fees and compensation received by a Fidtrciarv 
Adviser or ils aSii1iates1! Is rt~err. ark optional tint frame, relative tn when the 
advice is provided. for providit~g this information to participants and 
beneficiaries2 What impact, if any, will the receipt uP a n~udcl form have 011 

investment decisions rnadc by participants and beneficiaries? 

Fidclity bclieves a siniple shn1-t narrative form. perhaps combined with a 
hypothetical illuslralion, wuuId bc most suitable for riescrihinp the Fiduciary 
Adviser's fees and other compensation on Liccotlnl uf tllc i ~ ~ v c s t ~ i ~ c ~ i t  advice. 'l'his 
kind of for111 would also have the advantage of heirlg easjly delivercd to 
participants in a number oS i'ormats (papcr, c~llnil, oral communicatjol~s). 
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A sanple ul' such a S u m  is attached to this letter as Exhibit A. Section 408(g)(6) 
pl-ovides that the required disclosures (including thc fec disclosurcsj arc to bc 
provided to participants "before the initial provision of investment advice" to the 
participant. Wc bclicvc thc fee disclosure would  lost eli'eclively inlurrn a 
participant of potential conflicts of the Fiduciary Adviser if i t i s  provided at the 
beginning or any investment advice interaction. 

We would be pleased to provide additional information or to meet with Department staff 
to discuss this r-rmttcr in rnorc dctail at your convcnicncc. 

Douglas 0, Rant 
Scrlior Vicc Prcsidcnt & Dcpu ty Gcncral 
Counsel 

Donna S .  Hanlon 
Vice Preside~lt & Associate Gcncral Clourlscl 



Exhibit "A'' 
Sample Fee Disclosure 

Affilintcs uP [Fiducixj Xclviuer] provide investment advisory and other services to the Fidelity 
mutual funds. These seneices includc iuvcstmcnt advisory, underwriting, kansl'er agenl, 
c.u$ tudirll, and shareholder services for the funds. When [Fiduciary Adviser] recon~lnends that 
9 1 1  i~lvcst  ~0111. assets i t 1  Fidelily nlutual L'unds, if you follow that advice, those affiliates will 
receive compensatinn fron~ the f i~~ lds  b i l j ~ d  011 the alllol~rlt of your irlvcstcd asscts. The arrluurlts 
that will be paid by you are the st~r~dard fees and expenses that a11 fund shareholders pay. These 
fee< aixi expenses will vary depending otl t t ~ c  particular fund in which you invesl yoia assets and 
may range from -55 to C/U on avet4agz. 

Affiliates of [Fiduciary Advi qer] a1 cn rztei ve compensatinn from certain non-Fideli ty mutual 
I .  Whe~ l  [Fj Jwia ry  Adviser] recornn~ct~ds that you invest your assels in a nun-Fidelity 
mutual fund, if you follow that advice, tlinse i~ffiliates may receive compensation fi.om the non- 
Fidelily fund based on the amount of your invested assets. The amount of this compensation 
may vary dcpcnding on thc particular IIOII-Fidclity f111l1ld ill which you invest your assets, and [nay 
range from 0% to % on average. 

The fees and other compensation that affiliates of [Fiduciary Adviser] receive on account of 
assets that are invested in Fidelity and non-Fidelity mutual funds are a significant source of 
rcvcrluc for LFiduciasy Adviscr] and its affiliatcs. You ~l~oulrl corlsidcr carefully thc impact of 
any sucll fees and compensation in  your evaluation nf the investment advice that [Fiduciary 
Adviser] provides to you.  


