U.S. Department of Labor
Wage and Hour Division

Tai Liéu S6 48: Ap Dung cua Luat Lao Bong Hoa Ky Dai
VG&i Cong Nhan Di Dan: Anh hudng cua phan quyét trong
vu Hoffman Plastics d0i v&i nhirng luat 1€ dudc thi hanh bdi
S3 Luong Béng va Gid Lam Viéc

Ngay 27 thang 3 nam 2002, T4i Cao Phap Vién Hoa Ky da phan quyét trong vu kién
Hoffman Plastic Compounds, Inc. v. NLRB, S6 00-1595 (S. Ct.), rang Hoi Déng Quéc
Gia Vé Quan Hé Lao Bdng (National Labor Relations Board, NLRB) khéng du thdm quyén
ra lIénh tra luang lui (back pay) cho mo6t cong nhan khéng c6 ching tir di dan hgp phap
da bi cho thoi viéc vi cac hoat dong nghiép doan.

Trong vu Hoffman Plastics, T6i Cao Phap Vién d& quyét dinh rang tra luong lui (back
pay) cho céng nhan khéng c6 ching tur di dan hgp phap la mau thuan véi nhitng chinh
sach chiéu theo dao ludt di dan cla Hoa Ky. Céc ludt nay doi hoi khi dudc tuyén dung
nhan vién phai trinh cac gidy tG xac minh can cudc cta ho va gidy td cho phép ho dugc
lam viéc. Chu nhan phai kiém tra nhitng gidy td nay va khéng dudc cd tinh tuyén dung
mot ngudi khi biét ho khong dugc phép lam viéc. Trong vu Hoffman Plastics, nhan vién
nay da trinh gidy td gia khi dudc tuyén dung. Sau dd, ngudi nay bi cho théi viéc vi da
dinh t8 chirc mot nghiép doan, diéu nay vi pham Pao Ludt Quan Hé Lao Bong Qudc Gia
(National Labor Relations Act, NLRA). NLRB doi tra luagng Iui (back pay) cho ngudi nay vé
khoang thdi gian sau khi bj thoi viéc. T6i Cao Phap Vién da két ludn réng tién luong tra lui
lui (back pay) khdng thé dudc tra “cho nhitng ndm ma céng viéc khéng dugc thi hanh,
cho tién luong da khdng thé kiém dugc mot cach hgp phap, cho mdt cdng viéc thoat tién
dugc tuyén dung do hanh vi pham phap gian tra.

Phan quyét clia TGi Cao Phap Vién khong cé nghia la nhitng nhan vién khong cé chirng tir
di dan hgp phap s€ khéng dugc hudng nhifng quyén Igi theo cac luat lao dong cta Hoa
Ky. Trong vu Hoffman Plastics, T6i Cao Phap Vién chi dién gidi mot dao luat duy nhat la
NLRA. B0 Lao Béng khong thi hanh dao luat nay. T6i Cao Phap Vién da khbéng dé cap tai
cac luat do BO Lao Béng thi hanh, thi du nhu Pao Luét Tiéu Chuén Lao Pdng Cong Béng
(Fair Labor Standards Act, FLSA) va Pao Luat Bdo V& Nong Dan Theo Thdgi Vu va Du Canh
(Migrant and Seasonal Agricultural Worker Protection Act, MSPA), vén cung cap cac bao
vé thiét yéu cho nhitng cdng nhan dé bi boc 16t. Dao Luat FLSA nay doi hoi chi nhan phai
tra ludng cho nhitng nhan vién dudc chi ph6i bai Dao Luat nay it nhat la mic luong tGi
thi€u, va ndi chung, tra luang gdp 1.5 [an mlc luang cdn ban (regular rate) cho nhiing
gid lam viéc phu trdi (overtime). Pao luat MSPA doi hoi cac chd nhan va thau khoan lao
dong néng nghiép phai tra luong cho nong dan theo thgi vu hay du canh dung ky luong.

S& Luong BAng Va Gid Lam Viéc cla Bd Lao DAng sé tiép tuc thi hanh cdc Dao Ludt FLSA
va MSPA nay bt ké nhén vién c6 chiing tir di ddn hgp phap hay khéng. Viéc thi hanh céc
dao luat nay khac biét v@i viéc ra l1énh tra luong lui (back pay) theo Dao Luat NLRA.
Trong vu Hoffman Plastics, NLRB doi héi tra lugng lui (back pay) cho khoang thdgi gian
nhan vién 1& ra van lam viéc néu nhu khdng bi dudi viéc mot cach bat hgp phap, chiéu
theo mot dao luat cho phép tra luong lui (back pay) nhung khdéng bat budc phai tra lueng
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lui (back pay) nhu mot dén bu. Chi€u theo Pao Luat FLSA hoac MSPA, B6 Lao Bong (hoac
mot nhan vién) doi phai tra luang Iui (back pay) cho s6 giG nhan vién da thuc su lam,
chiéu theo cac diéu luat doi héi phai tra luang cho cong viéc nay. Quan tam cua Téi Cao
Phap Vién vé viéc an dinh phai trd luong lui (back pay) “cho nhitng nam ma cdéng viéc
khéng dugc thi hanh, cho tién luong ma I& ra khéng thé nao kiém dugc moét cach hgp
phap”, khong ap dung cho cong viéc da thuc su dugc thi hanh. Hai toa lién bang da chap
nhan cach thirc nay. Xem tai liéu vé hai vu kién Flores v. Albertson's, Inc., 2002 WL
1163623 (C.D. Cal. 2002); Liu v. Donna Karan International, Inc., 2002 WL 1300260
(S.D.N.Y. 2002).

B6 Lao Ddng van con dang clru xét anh hudng clia vu Hoffman Plastics ddi véi cac luat
lao dong khac ma B0 thi hanh, ké ca nhitng luat nghiém cadm viéc tra thu vi nhan vién co
nhirng hanh x&r dugc luat phap bao vé.

DE& c6 thém thdng tin vé anh hudng cia vu Hoffman Plastics hodc vé cac diéu khoan
trong Dao Luat FLSA va MSPA, xin goi s6 dién thoai trg giip mien phi clia B6 Lao Bong 10
866-4USWAGE(1-866-487-9243); TTY: 1-877-889-5627. Thong tin vé& Dao Lut FLSA va
MSPA ciling cé thé 18y dugc trén mang Iugi Internet tai www.dol.gov.
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